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Before discussing the problem posed by the title of this 
article, I am taking the liberty of sketching, in brief 
outline, some of the activities of the Federal Power Com- 
mission. I do this because it is felt that too few people 
have even a general knowledge of the functions and pro- 
gram of this growing Federal agency. 

It is well to bear in mind that the Federal Power 
Commission is in no sense merely a water power commis- 
sion. It is true that hydroelectric developments were 
uppermost in mind when the Federal Water Power Act 
of 1920," created a Board, consisting of the Secretaries 
of War, Agriculture and Interior for the purpose of 
supervising water power projects to be built under li- 
cense. In 1930, however, the Commission was given the 
status of an independent agency, consisting of five mem- 
bers appointed by the President. 

By Title II of the Public Utility Act of 1935, broad 
regulatory powers over electric utilities which own or 

141 Stat. 1063. The Act was amended by 49 Stat. 838 (1935), by which it 
became known as the Federal Power Act. 
[ 631 ] 





632 THE GEORGE WASHINGTON LAW REVIEW 


operate facilities for the transmission or sale of electric 
energy in interstate commerce were conferred upon the 
Commission. The functions of the Commission were 
further extended by the Natural Gas Act of 1938, under 
which the Commission exercises broad regulatory powers 
over natural gas companies engaged in the transportation 
of natural gas in interstate commerce and in the sale in 
interstate commerce of natural gas for resale.’ 


In carrying out the many regulatory functions dele- 
gated to it by Congress, the Commission has borrowed 
from the principles of preventive medicine and is trying 
innovations which have as their purpose a speeding up of 
the regulatory process. Emphasis is being laid upon pre- 
venting abuses rather than in correcting them after they 
have occurred. 


One of the important steps in this direction was the 
prescribing by our Commission (joined in by 27 State 
Commissions) of a uniform system of accounts, requiring 
electric utilities to record their properties at the original 
cost. Moreover, the Commission is attempting to elim- 
inate inflation from utility plant accounts, correct hap- 
hazard practices with respect to setting up depreciation 
reserves and to forestall the issuance of watered securities 
which eventually would have an inescapably adverse ef- 
ect upon consumer rates. Comprehensive reports are 
required from utilities under our regulation, and worth- 
while statistics are being published and made available 
to the public. Anyone desiring to investigate these data 
may obtain important information concerning the busi- 
ness operations of utilities under our jurisdiction and de- 
termine therefrom, in some degree, the effectiveness of 
regulation. 

This article will not permit an extended discussion of 
the many interesting activities carried on by the Com- 


2 The Tennessee Valley Authority Act, as amended, the Bonneville Act, 
the Fort Peck Act, and the Flood Control Act of 1938, also confer substantial 
authority and responsibilities upon the Commission. 
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mission.’ Suffice it to say that our agency endeavors, in 
passing upon the problems coming before it, to achieve a 
solution thereof consistent with the public interest. 

Stimulated interest in water power development is 
evident as a result of the recent Supreme Court decision 
the Appalachian Electric Power Company (New River) 
case.‘ Immediately following the Court’s pronouncement 
it was charged that “every creek in the country” will be 
under Federal control and “states rights have been de- 
stroyed.” The implication effected by these statements 
is that the interests of the people will most certainly suffer 
by reason of Federal control of water power development 
in and upon the navigable waters of the United States. 
Let us examine the problem more closely. 

Obviously, the decision defines the constitutional power 
of the United States over navigable waters and clarifies 
the claims of riparian owners and the states themselves 
in connection with streams under Federal jurisdiction. 
Application of the principles announced by the Court 


in the New River case effects a theoretical impingement 
upon claimed states rights but actually the Act determined 


8 The national defense program requires the assurance of an adequate power 
supply to meet the needs of increased production of essential war materials. In 
this connection the President has directed that this agency maintain contacts 
with the War, Navy, and other departments concerned with national defense 
orders and translate their orders and requests into demands for power. The 
creation of the St. Lawrence Advisory Committee (headed by the Chairman of 
our Commission) has stimulated renewed interest in the proposed St. Lawrence 
river project. This Committee is now engaged in consulting with repre- 
sentatives of a similar committee of the Canadian government with respect to 
development of navigation and hydroelectric power in the International Rapids 
section of that river, and conducting preliminary field surveys related thereto. 
Moreover, a Canadian-American agreement concerning this project was signed 
at Ottawa on March 19, 1941, 

Section 202(c) of the Federal Power Act, in part, provides: “During the 
continuance of any war in which the United States is engaged, or whenever 
the Commission determines that an emergency exists by reason of a sudden 
increase in the demand for electric energy, or a shortage of electric energy 
or of facilities for the generation or transmission of electric energy, or of fuel 
or water for generating facilities, or other causes, the Commission shall have 
authority, either upon its own motion or upon complaint, with or without 
notice, hearing, or report, to require by order such temporary connections of 
facilities and such generation, delivery, interchange, or transmission of electric 
energy as in its judgment will best meet the emergency and serve the public 
interest... . .” (16 USCA § 824c.) 


‘ “: = U. S. 377—Decided December 16, 1940. 36 P.U.R. (NS) at pp. 135, 
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valid by the Court, by express provisions, protects the 
people in the enjoyment of substantial rights and benefits 
heretofore considered a sacred “states rights” heritage. 
To merely make this statement raises the question— 

Is Federal control of water power development in- 
compatible with the best interests of the people of the 
several states? 


An intelligent answer to the question requires an ex- 
amination of the historical background of the Federal 
Water Power Act enacted after many years of agitation 
on the part of farsighted individuals and groups who 
advocated conservation of the water resources of our 
country for the use and benefit of all the people. 

Conservation of our natural resources was first born in 
the hearts and brains of those who placed the public good 
first. When Theodore Roosevelt called the conference 
of governors at the White House in 1908, he stated that 
the meeting was “called to consider the weightiest prob- 
lem now before the nation. . . . The natural resources of 
our country are in danger of exhaustion if we permit the 
old wasteful methods of exploiting them longer to con- 
tinue.” It was realized then that our great forests were 
being rapidly denuded, soils impoverished, and our mag- 
nificent streams polluted. 

Gifford Pinchot, erstwhile governor of Pennsylvania 
and former head of our Forest Service, has stated that 
the “struggle for control of water power began when the 
United States Forest Service, first among government 
organizations, undertook to control and direct the private 
development of water power within (its) jurisdiction— 
that is, on streams in the national forests.” The venerable 
forester made the further significant observation that 
before that fight began, “the electric power interests were 
all for Federal control—because there wasn’t any. Now 
these same interests are all for state control—because for 
nearly all practical purposes there isn’t any.” 
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It was the early practice to secure special authoriza- 
tion from Congress for the development of power sites 
on streams under Federal jurisdiction. ‘This however, 
was abruptly halted by the conservationists under the 
leadership of Pinchot and Theodore Roosevelt. On 
January 15, 1909, just before his retirement from office, 
the latter, in vetoing the James river bill, made this sig- 
nificant statement: 

The great corporations are acting with foresight, singleness 
of purpose, and vigor to control the water powers of the coun- 
try. They pay no attention to state boundaries and &re not 
interested in the constitutional law affecting navigable streams 


except as it affords what has been aptly called a “twilight zone” 
from any regulation. 


Of the struggle, Kerwin relates: 


It is the old story. When clever legal representatives of rich 
corporations could fashion their arguments to play upon those 
prejudices of legislators built upon theories of state sovereignty 
or of laissez faire, they were all but invincible. 


Conservationists never wavered in their support of 
strong Federal control of the development of the nation’s 
vast water resources. To them great credit should be 
given for the passage of the Federal Water Power Act 
of 1920 which is essentially a conservation measure. 

This act created the Federal Power Commission and 
gave it authority to license, for not more than fifty years, 
water-power developments located on lands of the United 
States and waters subject to Federal control. It recog- 
nized such hydroelectric developments to be essentially 
a public business that might be entrusted to private en- 
terprize to the extent it served the predominant public 
interest in the development of the nation’s water resources 
in an orderly, comprehensive manner. 

The Power Act provides for the right of the United 
States to take over projects at the end of the license 
period. The government may exercise this right of re- 
capture only upon the condition that before taking pos- 
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session it shall pay the net investment of the licensee in 
the project or projects taken, not to exceed the fair value 
of the property. Inflation of project costs through valua- 
tions placed on good will, going value, prospective reve- 
nues, or on water rights and lands in excess of the actual 
reasonable cost of such properties at the time of acquisi- 
tion is prohibited. 

Let us consider the scope of the commission’s licensing 
jurisdiction. The authority delegated under the act rests 
ultimately upon the right of Congress: (1) To require 
its consent before anyone may occupy power sites located 
on lands of the United States, and (2) to require its con- 
sent for the use of waters subject to Federal control under 
the interstate commerce clause of the Constitution. 


Article I, § 8, Clause 3, of the Constitution provides: 


The Congress shall have power . . . to regulate commerce 
with foreign nations, and among the several states, and with 
the Indian tribes; .. . 

It is interesting to note that, historically, this power 
of the Federal government resulted from the third great 
compromise of the Constitutional Convention. New 
England wanted the central government to have control 
over foreign commerce and over commerce between the 
states. South Carolina and Georgia wanted that matter 
left to the states. New England wanted the slave trade 
abolished at once and slavery abolished in 1808. The two 
Carolinas would not enter the Union unless the question 
of slavery was left to the states, but were willing to con- 
sent that the slave trade be abolished at the time named 
by New England. With reference to this compromise, 
Young, in his “The American Statesman,” gives the fol- 
lowing account of how the question of Federal control 
over interstate commerce was settled: 

Thus, by an understanding, or, as Gouverneur Morris called 
it, “a bargain,” between the commercial representatives of the 
northern states, and the delegates of South Carolina and Geor- 


gia, and in spite of the opposition of Maryland and Virginia, 
the unrestricted power of Congress to pass navigation laws was 
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conceded to the northern merchants, and to the Carolina rice 
planters, as an equivalent, twenty years’ continuance of the 


African slave-trade. 

What is the nature and extent of the Commission’s 
jurisdiction when no public lands are involved and when 
constitutional authority must rest solely on the commerce 
clause? 


Undoubtedly, the authors of this clause contemplated 
that the Federal government would have authority to 
prevent the states from interfering with the freedom of 
commercial intercourse between themselves or with for- 
eign nations. The clause itself, however, contains no such 
limitation. It contains an express grant of power to 
Congress to regulate commerce. 


Chief Justice Marshall, in the early case of Gibbons 
v. Ogden,’ decided that commerce under the Constitu- 
tion comprehended navigation, and that “a power to reg- 
ulate navigation is as expressly granted as if that term 
had been added to the word ‘commerce.’” It followed 
therefrom that Congress might regulate the navigable 
waterways as highways of interstate commerce. 

Congress has declared in the Federal Water Power 
Act of 1920, as amended, that it shall be unlawful to 
construct and, operate a hydroelectric development 
“across, along, or in any of the navigable waters of the 
United States” without a license issued by the Commis- 
sion. 

Prior to its decision in the New River Case, the Su- 
preme Court of the United States, in The Montello Case,’ 
said that though there had been rapids and falls with 
carrying places in the Fox River in Wisconsin, the lower 
court erred in ruling that the stream was not navigable 
before it was improved, on the ground there were ob- 
structions to unbroken navigation. 


59 Wheat. 1, 6 L. ed. 23 (U. S. 1824). 
®20 Wall. 430, 442-3, 22 L. ed. 391 (U. S. 1874). 
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In refusing to accept the tests of navigability adopted 
by the trial court, it further stated: 

. . » for it would exclude many of the great rivers of the coun- 

try which were so interrupted by rapids as to require artificial 

means to enable them to be navigated without break. Indeed, 


there are but few of our fresh-water rivers which did not orig- 
inally present serious obstructions to an uninterrupted navigation. 


And in Economy Light & Power Company v. United 
States,’ the highest court in the land stated: 


. . . Navigability, in the sense of the law, is not destroyed be- 
cause the watercourse is interrupted by occasional natural ob- 
structions or portages; nor need the navigation be open at all 
seasons of the year, or at all stages of the water. 

Moreover, the Supreme Court, in United States v. 
Rio Grande Dam and Irrigation Company,’ in constru- 
ing the Rivers and Harbors Act of 1890 prohibiting “the 
creation of any obstruction, not affirmatively authorized 
by law, to the navigable capacity of any waters, in respect 
of which the United States has jurisdiction,” held that 
Congress could control the erection of structures in non- 


navigable tributaries which might affect the navigability 
of the waters into which the tributaries flow. In addition, 
Congress, in the Federal Water Power Act of 1920, as 
amended, defined for the first time “navigable waters of 
the United States.” ° 


It was with this background of judicial pronounce- 
ment and congressional declaration that the Supreme 
Court considered the contentions made with respect to 
jurisdiction of the Federal Power Commission in the 


7 256 U. S. 113, 122, 124, 41 Sup. Ct. 409, 65 L. ed. 847 (1921). 

8174 U. S. 609, 19 Sup. Ct. 770, 43 L. ed. 1136 (1899). 

®§3 (8). “ ‘Navigable waters’ means those parts of streams or other bodies 
of water over which Congress has jurisdiction under its authority to regulate 
commerce with foreign nations and among the several states, and which either 
in their natural or improved condition, notwithstanding interruptions between 
the navigable parts of such streams or waters by falls, shallows, or rapids 
compelling land carriage, are used or suitable for use for the transportation of 
persons or property in interstate or foreign commerce, including therein all 
such interrupting falls, shallows, or rapids, together with such other parts of 
streams as shall have been authorized by Congress for improvement by the 
United States or shall have been recommended to Congress for such improve- 
ment after investigation under its authority; . . .” (16 USCA § 796.) 
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Appalachian Electric Power Company Case. The com- 
pany (a riparian owner with a state license) had refused 
to accept a standard license for the construction and op- 
eration of its hydroelectric plant on the New River near 
Radford, Virginia, as required by the provisions of the 
Federal Power Act. It contended, among other things, 
that the river was not navigable in fact and hence not 
navigable in law. 

It also challenged statutory conditions for a license 
among which are included §§ 10(a), requiring that the 
project be best adapted to a comprehensive plan for im- 
proving or developing the waterway for the use or benefit 
of interstate commerce, for the improvement and utiliza- 
tion of water-power development, and for beneficial pub- 
lic uses, including recreational purposes; 10(c) requir- 
ing the licensee to maintain a project adequately for 
navigation and for efficient power operation and to main- 
tain depreciation reserves adequate for renewals and re- 
placements; 10(d), requiring that out of surplus earned 
after the first twenty years above a specified reasonable 
rate of return, licensee must maintain amortization re- 
serves to be applied in the reduction of net investment; 
10(e) requiring the payment to the United States of 
reasonable annual charges; and 14, giving the United 
States the right, upon expiration of the license, to take 
over and operate the project by paying the licensee the 
“net investment” as defined, not to exceed the fair value 
of the property taken. 

Forty-one states through their attorneys general joined 
the company in denying the authority of the Commission. 
Notwithstanding the fact that both lower courts had 
found in favor of the company, Mr. Justice Reed, speak- 
ing for a majority of the Court, in sweeping aside re- 
spondent’s claims and the contention of the states, stated: 


The power of the United States over its waters . . . arises 
from the commerce clause of the Constitution. . . . The Fed- 


10 Messrs. Justice Roberts and McReynolds dissenting. Hughes, C. J., not 
participating. 
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eral government has domination over the water power inherent 
in the flowing stream. It is liable to no one for its use or non- 
use. The flow of a navigable streams is in no sense private 
property. . . . Exclusion of riparian owners from its benefits 
without compensation is entirely within the government’s dis- 
cretion. . . . It is quite true that the criticized provisions sum- 
marized above are not essential to or even concerned with navi- 
gation as such. . . . In our view, it cannot properly be said 
that the constitutional power of the United States over tts waters 
is limited to control for navigation. . . . Flood protection, water- 
shed development, recovery of the cost ‘of improvements through 
utilization of power are likewise parts of commerce control. . . . 
That authority is as broad as the needs of commerce. . . . The 
license conditions to which objection is made have an obvious 
relationship to the exercise of the commerce power. . . . In 
our view this “is the price which (respondents) must pay to 
secure the right to maintain their dam.” . . . Such an acquisi- 
tion or such an option to acquire is not an invasion of the 
sovereignty of a state. At the formation of the Union, the states 
delegated to the Federal government authority to regulate com- 
merce among the states. So long as the things done within the 
States by the United States are valid under that power, there 
can be no interference with the sovereignty of the state. (Italics 
supplied. ) 


This pronouncement of the court will serve as a con- 
stitutional beacon light in the field of conservation. 

Congress has heretofore recognized, and now the Su- 
preme Court places its imprimatur upon the fundamental 
concept that the water resources of America—the totality 
of things inherent in and related to proper watershed de- 
velopment, long illusory—belong to, and may be realized 
and possessed by, the people of America. 

Merely to recite the plain implications of the New 
River decision makes obvious its tremendous importance. 
It brushes aside many uncertainties of the past and with 
refreshing courage brings sound legal reasoning to sup- 
port the almost evangelical program of the early con- 
servationists that the water resources of the nation should 
be conserved and utilized in the public interest. 

In my opinion, it excludes any further reasonable 
doubt that: 


1. The plenary Federal power over commerce must develop 
with the needs of commerce and is as broad as those needs; 
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2. The constitutional power of the United States over its 
waters is not limited to control for navigation; navigability is 
but a part of the whole; flood protection, watershed develop- 
ment, recovery of the cost of improvements through the utili- 
zation of power are likewise parts of commerce control ; 

3. Navigable waters are subject to national planning and con- 
trol and the broad regulation of commerce granted to the Fed- 
eral government ; 

4. If reasonable improvements, though not made or author- 
ized, will make a river available for interstate traffic, the stream 
is navigable. This includes consideration of the time element 
whereby a river not reasonably susceptible to navigation im- 
provements in bygone years may subsequently become so in the 
light of industrial trends, population growth, or engineering 
advances ; 

5. The Federal government has domination over the water 
power inherent in the flowing streams; 

6. The Federal government has power to condition a license 
for the construction of a hydroelectric project ; 

7. The flow of a navigable stream is in no sense private prop- 
erty and exclusion of riparian owners from its benefits without 
compensation is entirely within the government’s discretion ; 

8. The exercise by the United States of authority valid under 
the Federal Constitution results in no interference with state 
sovereignty ; 

9. Since the United States might erect structures in these 
waters itself, even one equipped for the generation of electric 
energy, it may constitutionally acquire one already built. 


An orderly development of our water resources, how- 
ever, would appear to require exercise of Federal au- 
thority over projects located upon non-navigable reaches 
or tributaries of streams wherein such construction and 
operation will affect the downstream navigable capacity 
of any river. Otherwise, the benefits accruing from de- 
velopments under license on the lower waters, in many 
instances, could be destroyed through the construction and 
operation of upstream projects; the comprehensive de- 
velopment of a river basin for the maximum possible 
benefit to the public of the water resources of the region, 
might be thwarted; and navigation in the lower reaches 
seriously impaired. 

In this regard, attention is invited to the authority and 
responsibility of the Commission under § 4(a) of the 
Act, as amended, 
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To make investigations and to collect and record data con- 
cerning the utilization of the water resources of any region to 
be developed, the water-power industry and its relation to other 
industries and to interstate or foreign commerce, and concern- 
ing the location, capacity, development costs, and relation to 
markets of power sites, and whether the power from government 
dams can be advantageously used by the United States for its 
public purposes, and what is a fair value of such power, to the 
extent the commission may deem necessary or useful for the 
purposes of this act. (16 USCA § 797.) 


In addition, § 10(a), as amended, states that all licenses 
issued under this part will be on the following condi- 
tions: 

That the project adopted, including the maps, plans, and speci- 
fications, shall be such as in the judgment of the commission 
will be best adapted to a comprehensive plan for improving or 
developing a waterway or waterways for the use or benefit of 
interstate or foreign commerce, for the improvement and utili- 
zation of water-power development, and for other beneficial 
public uses, including recreational purposes; and if necessary 
in order to secure such plan the commission shall have authority 
to require the modification of any project and of the plans and 


specifications of the project works before approval. (16 USCA 
§ 803.) 


Thus, Congress has, with regard to proposed water- 
power projects to be licensed and regions to be developed, 
expressed very broad objectives for attainment. To meet 
these requires a comprehensive study of the entire river 
basin. This, obviously, is essential to make certain that 
a proposed development will not only conserve and 
utilize to the fullest possible extent the power resources 
of a particular site, but also will be an integral part of a 
comprehensive plan to conserve and utilize in the public 
interest all the water resources of the entire river basin. 
Licensing authority over merely the developments on 
“navigable waters,” defined as we have noted, would ap- 
pear insufficient if the objectives expressed by Congress 
are to be attained. 

Congress has not so limited its grant of licensing au- 


thority. It has provided in § 23(b) of the Act, as 
amended, 
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. . . Any person, association, corporation, state or municipal- 
ity intending to construct a dam or other project works across, 
along, over, or in any stream or part thereof, other than those 
defined herein as navigable waters, and over which Congress has 
jurisdiction under its authority to regulate commerce with for- 
eign nations and among the several states shall before such con- 
struction file declaration of such intention with the commission, 
whereupon the commission shall cause immediate investigation 
of such proposed construction to be made, and if upon investi- 
gation it shall find that the interests of interstate or foreign com- 
merce would be affected by such proposed construction such per- 
son, association, corporation, state, or municipality shall not 
construct, maintain, or operate such dam or other project works 
until it shall have applied for and shall have received a license 
under the provisions of this act. If the commission shall not 
so find, and if no public lands or reservations are affected, per- 
mission is hereby granted to construct such dam or other project 
works in such stream upon compliance with state laws. (16 


USCA § 817.) 


Under this section of the Act, the Commission per- 
forms a function of jurisdictional fact finding. In this 
regard it is interesting to note that of the 158 declarations 
of intention filed since its creation in 1920, the Commis- 
sion has found in approximately half of them that the 


construction proposed would not affect the interest of 
interstate or foreign commerce. By reason of Commis- 
sion action, therefore, a large number of the proposed 
projects were not required to be placed under Federal 
license. 


Although the Federal Power Act, validated by the 
New River decision, asserts the dominant jurisdiction of 
the Federal government over the navigable waters of the 
nation, the Act recognizes the substantive rights of the 
people to enjoy the use of such water resources on a pref- 
erential basis through their states and municipalities. 
Section 7(a) of the Act” requires the Commission to give 


11 Sec. 7(a) in part, states: In issuing preliminary permits hereunder or 
licenses where no preliminary permit has been issued and in issuing licenses 
to new licensees under section 15 hereof the Commission shall give preference 
to applications therefor by States and municipalities, provided the plans for 
same are deemed by the Commission equally well adapted, or shall within a 
reasonable time to be fixed by the Commission be made equally well adapted, 
to conserve and utilize in the public interest the water resources of the re- 
gioa. . . . 


2 
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preference to applications by states and municipalities 
for a license to construct, operate and maintain dams, 
power houses, or other project works necessary for the 
development, transmission, and utilization of electric 
power across, or in any of the streams or other bodies of 
water over which Congress has jurisdiction or upon any 
part of the public lands and reservations of the United 
States. The sole conditions imposed upon the granting 
of such preference to States and municipalities is that the 
plans proposed be best adapted to develop, conserve and 
utilize in the public interest the water resources of the 
region and that the applicant is able to carry out the 
plans. 

Upon the filing of an application for a license or a 
preliminary permit under Section 4 of the Act, the Com- 
mission is required to give written notice at once of such 
application to any State or municipality likely to be in- 
terested in or affected thereby. Any State or municipality 
likely to be affected is permitted to object thereto and 
show cause why the license should not be issued, includ- 
ing, for example, the desire of the State or municipality 
to apply for a license. The Commission is required to 
allow to a State or municipality applying for a license 
a reasonable time to cause its plan to be made equally 
well adapted to the best development of the water re- 
sources as the plans of other applicants. 

Moreover, Sec. 9(b) of the Act requires the Commis- 
sion to obtain satisfactory evidence that the applicant has 
complied with the requirements of the laws of the State 
or States within which the proposed project is to be lo- 
cated with respect to bed and banks and to the appro- 
priation, diversion, and use of water for power purposes 
and with respect to the right to engage in the business 
of developing, transmitting, and distributing power, and 
in many other business necessary to effect the purposes of 
a license under the Act. 
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Licenses for the development, transmission, or distribu- 
tion of electric energy by States or municipalities shall 
be issued and enjoyed without charge to the extent the 
power is sold to the public without profit or is used by 
such State or municipality for State or municipal pur- 
poses. Licenses for developments to furnish energy for 
domestic, mining, or other beneficial use in projects of 
not more than 100 horsepower installed capacity, shall 
also be issued without charge unless on tribal lands with- 
in Indian reservations in which case the proceeds go to 
the credit of the Indians of such reservation. 

The right of any State or municipality to take over, 
maintain and operate any project licensed under the Act 
at any time by condemnation proceedings upon payment 
of just compensation is expressly reserved under Section 
14 thereof. 

States, likewise, benefit directly from the fees and 
charges collected annually from licensees for the occu- 
pancy and use of national forests and public lands within 
the boundaries of any State. ‘Of the total receipts from 
such charges only 1214% is retained by the Federal gov- 
ernment. Of the balance, 37!4% is paid by the Secretary 
of the Treasury to the State within which the project is 
located. The remaining 50% of such charges is paid 
into the Reclamation Fund, created by the Reclamation 
Act, approved June 17, 1902, which fund benefits the 
States through reclamation projects. The total of such 
receipts has amounted to about $1,500,000. 

As a condition of every license, the licensee developing, 
transmitting, or distributing power for sale or use in 
public service, “shall abide by such reasonable regulation 
of the services to be rendered to customers or consumers 
of power, and of rates and charges of payments therefor, 
as may from time to time be prescribed by any duly con- 
stituted agency of the State in which the service is ren- 
dered or the rate charged... .” 
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It is expressly provided in Section 27 of the Act’ that 
nothing therein shall be construed as affecting or intend- 
ing to affect or in any way to interfere with the laws of 
the respective States relating to the control, appropria- 
tion, use or distribution of water used in irrigation or for 
domestic or municipal uses, or any vested rights acquired 
therein. 

In carefully providing for the right of States and 
municipalities to use the water resources of the na- 
tion and for Federal control of water-power develop- 
ment, Congress recognized the national character of the 
problem of utilizing and conserving such resources. Na- 
ture has no respect for arbitrary State lines. Its blessings 
are bestowed—rains fall and snows blanket the slopes of 
our mountains—without regard for political subdivisions. 
Streams, river basins, and watersheds, which constitute 
these great natural resources, are unaware of State boun- 
daries, and obviously, their proper development in the 
public interest cannot be so confined. 

But notwithstanding the plenary power of the Federal 
government over these water resources, Congress in its 
wisdom, has carefully refrained in the Federal Power 
Act from exercising its maximum constitutional authority 
over these resources or to limit the enjoyment of them by 
the people of the several states. Congress has expressly 
provided, as we have observed, for the preferential use 
and enjoyment of these resources by the States and mu- 
nicipalities, as well as for their conservation and develop- 
ment for power and other beneficial purposes. 

Obviously, with many provisions of the Act protecting 
States and municipalities, no substantial “states rights” 
have been invaded or usurped. 

A sound national economy in the years to come would 
appear to require progressive stream planning and order- 
intending to affect or in any way to interfere with the laws of the respective 


States relating to the control, appropriation, use, or distribution of water used 
in irrigation or for municipal or other uses, or any vested right acquired therein. 
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ly development of the water resources of the country. 
This can be substantially accomplished under the provi- 
sions of the Federal Power Act without doing violence to 
the best interests of the people of the several states. The 
Act recognizes the fundamental importance of the de- 
velopment of the watershed systems of the nation, yet 
protects the people of the states in their enjoyment of the 
benefits to be derived therefrom. This character of pro- 
gram will ultimately bring to all of our people maximum 
benefits from multiple-purpose projects combining, 
where possible, facilities for navigation, flood control, ir- 
rigation recreation, pollution abatement and the genera- 
tion of electric energy. 

The answer to the question posed by the title of this 
article, therefore, is in the negative; Federal control and 
“states rights” in water power resources are compatible. 
The express provisions of the Federal Power Act impel 
that conclusion. 
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INTRODUCTION 


Anyone examining the work of the Interstate Com- 
merce Commission and the Act to Regulate Commerce is 
immediately struck by the multiplicity of interests af- 
fected by the Commission’s orders. The Commission con- 
siders an adjustment in rates. Immediately it may be 
plagued by a chorus of complaints: the carrier complain- 
ing the rate is confiscatory; competing carriers voicing 
fears of adverse effects; a shipper contending the rate to 
be unreasonable, or unduly preferential to other shippers 
or shippers of other commodities; the manufacturer ob- 
jecting that his increased raw material cost will prevent 
effective competition with manufacturers closer to the 
source of supply; the city alleging that its traffic will be 
diverted to other localities; trade and traffic associations 
bemoaning the certain loss of business to their members. 
In short, any order of the Commission is likely to step on 
someone’s economic toes. 

To protect these interests, several avenues of relief are 
open. By section 13 (1) of the Interstate Commerce Act, 
great latitude is allowed as to who may complain to the 
Commission ;* and this provision has been liberally con- 
strued by both court and Commission.’ In addition, par- 

1“That any person, firm, corporation, company, or association, or any mer- 
cantile, agricultural, or manufacturing society or other organization, or any 
body politic or municipal organization, or any common carrier, complaining of 
anything done or omitted to be done by any common carrier subject to the pro- 
visions of this part, in contravention of the provisions thereof, may apply to 


said Commission by petition, . . .” 24 Stat. 383 (1887), as amended 49 U. S. C. 
§13(1) (1934). 


2 American Hawaiian S. S. Co. v. Erie R. R. Co., 152 I. C. C. 703 (1929) ; 
Carepnter-Hiatt Sales Co. v. Atchison, T. & S. F. Ry. Co., 200 I. C. C. 540 
(1934) ; American Warehousemans Asso. v. Inland Waterways Corp., 188 


[ 648 ] 
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ties may intervene or be heard before the Commission. 
Furthermore, once an order has issued, intervention in a 
suit challenging that order is not made difficult. But in- 
tervention in another’s suit is far different from having 
sufficient interest to maintain an independent suit of one’s 
own. It is to the last of these problems that this paper is 
addressed. 

As a preliminary matter it is fitting to examine briefly 
the judicial machinery made available to a party having 
the requisite interest to challenge an order. Prior to the 
establishment of the Commerce Court, suits to enjoin or- 
ders of the Commission were brought by an ordinary 
equity proceeding in the Federal Courts. Neither the 
Act of 1887 nor the Hepburn Act of 1906 had made pro- 
visions for machinery to review the Commission’s orders. 
By the Act of June 18, 1910,* Congress created the Com- 
merce Court as the tribunal for appeals from the Com- 
mission, and authorized a direct appeal to the Supreme 
Court from decisions of the Commerce Court. The 


Urgent Deficiencies Act of three years later’ abolished 
the Commerce Court, and transferred its jurisdiction to 
the District Courts. The procedure there was made the 
same as it had been in the Commerce Court. Thereafter 
suits to enjoin and set aside the Commission’s orders were 
to be heard by a specially constituted court of three 


LE. <.:¢. om 16 (1932); I. C. C. v. Baird, 194 U. .. 25, 39, 24 4 Ct. 563, 
48 L. ed. 860 (1904); Merchants Bae te Co. v. U. S., 283 U. 501, 512, 
51 Sup. Ct. 505, 75 L. ed. 1227 (1931); U. S. v. N. Y. oS R,, 

U. S. 457, 462, 47 Sup. Ct. 130, 71 L. ed. 350 (1926). 


3 Section 45(a) of the Judicial Code provides “. . . any party or parties in 
interest to the proceeding before the Commission, in which an order or require- 
ment is made, may appear as parties thereto of their own motion and of right, 
and be represented by their counsel, in any suit wherein is involved the validity 
of such order or requirement or any part thereof, and the interest of such 
party . ” «|. that communities, associations, corporations, firms, and in- 
dividuals who are interested in the controversy or question before the Interstate 
Commerce Commission, or in any suit which may be brought by anyone under 
the provisions of the aforesaid sections relating to action of the Interstate Com- 
merce Commission, may intervene in said suit or proceeding at any time after 
the institution thereof . . .” 36 Stat. 543 (1910) as amended, 28 U. S. C. 
§ 45a (1934 


4 36 Stat. 539 (1910), 28 U. S. C. §§ 1-6 (1934). 
5 38 Stat. 208, 219, 220 (1913), 28 U. S. C. § 47 (1934), 
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judges, at least one of whom was a circuit court judge. 
Appeal from this special court lay directly to the Supreme 
Court where the case was to “have priority in hearing 
and determination over all other causes except criminal 
causes in that court.” 

Who, then, has the requisite interest entitling him to 
make use of this machinery? Unfortunately there is no 
simple answer. Not only is a simple rule absent, but in- 
deed it is questionable whether the language of the cases 
may be said to formulate a standard. To be sure there is 
a purported formula that finds endless repetition in the 
cases. Such is the statement that plaintiff must show in- 
vasion of an “independent legal right”; or “that the order 
alleged to be void subjects them to legal injury, actual or 
threatened.” ° Obviously statements of this sort, in the 
abstract, cannot serve as a guiding principle. They are 
no more than labels for a result. To really understand 
why the result is reached it is essential to resort to the par- 
ticular facts of each case, coupled with the appropriate 
sections of the Act. Only then will emerge some picture 
of the considerations underlying a decision that plaintiff 
X can or cannot maintain the suit. 

Let us turn our attention to the various parties who 
have sought to challenge orders of the Commission.’ 
Roughly, they fall into five different groups: (1) The 
Carriers; (2) Shippers and Consumers; (3) Traffic As- 
sociations and Boards of Trade; (4) State and Local 
Governmental Bodies; (5) Holders of Railroad Se- 
curities. 

THE CARRIERS 

Naturally the carriers are the first group to come to 

mind. Since they are direct subjects of regulation, it is 


6 Edward Hines Trustees v. U. S., 263 U. S. 143, 148, 44 Sup. Ct. 72, 68 
L. ed. 216 (1923). 

7 Any treatment of cases on a particular problem necessarily presents a ques- 
tion of classification. Conceivably the present material could be handled accord- 
ing to the particular sections of the Act; or according to the factors discussed 
in the decisions; or simply along the chronological development of the cases. 
The writer is confident that the method here chosen is the most desirable from 
the viewpoints of exposition, clarity, convenience, and interest. 
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to be expected that they would resort to the courts to annul 
orders not to their liking. By alleging that an order is 
confiscatory and a deprivation of due process the com- 
plaining carrier guards against the danger of a motion to 
dismiss the complaint. But the mere fact of being a car- 
rier does not give a carte blanche to judicially assail any 
order. Thus, the carrier may properly complain of a rate 
reduction in so far as revenues are affected, but not solely 
on the ground of injury to others—such as shippers and 
trade centers.° Nor does the mere fact that its lines con- 
nect with those of another carrier give rise to sufficient 
interest for challenging an order directed to that other 
Carrier.” 

The Chicago Junction case presents the first major de- 
cision concerning a carrier’s standing to sue.” The con- 
troversy centered around section 5 (2) of the Act, where- 
by the Commission might authorize acquisition of control 
of one carrier by another if the Commission were of the 
opinion that such acquisition would be in the public in- 
terest. Pursuant to this section, the New York Central 
gained control over certain neutral terminal railroads in 
Chicago. These terminals had been used by twenty-three 
railroads, including the six chief competitors of the New 
York Central. Consequently authorization to gain con- 
trol of the terminals had been granted only upon the ex- 
press condition that their neutrality would be preserved. 
Nevertheless, by acquiring control of the terminals, the 
New York Central diverted a substantial amount of 
traffic from its six chief competitors, causing a loss of 
$10,000,000 with prospects of a similar annual loss in the 
future. These competitors had previously intervened be- 
fore the Commission, but to no avail. They thereupon 
sued to set aside the order. 


8 See I. C. C. v. Chic., R. I. & Pac. Ry. Co., 218 U. S. 88, 109, 30 Sup. Ct. 
651, 54 L. ed. 946 (1910). 

® Pittsburgh and W. Va. Ry. Co. v. U. S., 281 U. S. 479, 50 Sup. Ct. 378, 
74 L. ed. 980 (1930). 

10 264 U. S. 258, 44 Sup. Ct. 317, 68 L. ed. 667 (1924). 
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By a divided court, the plaintiffs were found to have 
the requisite interest. Mr. Justice Brandeis, speaking for 
the majority, advanced four grounds for his conclusion: 
(1) The plaintiffs were entitled to equality of treatment 
in the use of terminals. Justice Sutherland replied that 
the plaintiffs were really complaining of inequality of 
opportunity to get business; that the order itself was on 
condition that there be equal and impartial use of the 
terminals. (2) The provisions of the Transportation Act 
granting power to the Commission to require joint use of 
terminals™ and section 5 (2) of the Act granting power 
over acquisition of control of one carrier by another,* 
gave plaintiffs a special interest in the proposal to transfer 
control of the terminals to a competitor. The dissent 
points out that section 5 (2) only requires the acquisition 
to “be in the public interest”; that the public may have 
cause to complain, but that there is no private injury. 
(3) Plaintiffs were parties to the order; and section 212 
of the Judicial Code™ not only allows such parties to in- 
tervene in a suit challenging that order, but impliedly 
allows them to institute an independent suit of their own.“ 
The dissent ignores this argument as well as the fourth 
one. (4) The intervention allowed before the Commis- 


11 Section 3(4) of the Interstate Commerce Act, “If the Commission finds it 
to be in the public interest and to be practicable, without substantially impairing 
the ability of a carrier owning or entitled to the enjoyment of terminal facilities 
to handle its own business, it shall have power to require the use of any such 
terminal facilities . . ., of any carrier, by another carrier . . ., on such terms 
and for such compensation as the carriers affected may agree upon, or, in the 
event of failure to agree, as the Commission may fix as just and reason- 
able . . .” 41 Stat. 479 (1920), as amended 49 U. S. C. § 3(4) (1934). 


12 “Whenever the Commission is of opinion, after hearing, . . . that the ac- 
quisition, . . . by one of such carriers of the control of any other such carrier 
or carriers either under a lease or by the purchase of stock or in any other man- 
ner not involving the consolidation of such carriers into a single operating sys- 
tem for ownership and operation, will be in the public interest, the Commission 
shall have authority by order to approve and authorize such acquisition . . .” 
41 Stat. 481 (1920). 


18 38 Stat. 220 (1913) as amended 28 U. S. C. §45a (1934). 


14 This view had been clearly set out ten years earlier in McLean Lumber Co. 
v. U. S., 237 Fed. 460, 467 (E. D. Tenn. 1916). If Mr. Justice Brandeis was 
really sincere in making this argument, it seems curious that the McLean case 
was not cited in the body of the opinion rather than embedded in a later foot- 
note and surrounded by a multitude of other cases. 
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sion implies a finding by the Commission that the plain- 
tiffs have an interest. 


The last two arguments imply a right to sue wherever 
there is a right to intervene. Such arguments coming 
from the pen of Mr. Justice Brandeis are quite surprising 
in view of the consequences of a rule that would give any 
intervenor before the Commission standing to assail the 
order in the courts. Leave to intervene before the Com- 
mission can be given to anyone entitled by section 13 to 
complain; and we have seen how broadly the right to 
complain was bestowed by Congress.” It is quite ap- 
parent then, that to allow any intervenor to challenge the 
order in court would throw the court doors wide open, 
and indeed would remove the raison d’etre of this paper. 
After the lapse of five years Mr. Justice Brandeis saw fit 
to repudiate his earlier position, *® “. . . [plaintiff’s] in- 
dependent right to relief is no greater where by interven- 
tion or otherwise he has become a party to the proceeding 
before the Commission or to a suit brought by a car- 
rier.”** Any mention of the Chicago Junction case is 
significantly absent at that point in the opinion.” 

Returning to the first two arguments in the Chicago 
Junction case (1.e., right to equality of treatment, and an 
interest arising by virtue of sections 3 (4) and 5 (2) ) it 


15 Supra note 1. 


16 Alexander Sprunt & Sons v. U. S., 281 U. S. 249, 255, 50 Sup. Ct. 315, 
74 L. ed. 832 (1930). 


17 Accord: Pittsburgh and W. Va. Ry. Co. v. U. S., supra note 9; Moffat 
Tunnel League v. U. S., 289 U. S. 113, 53 Sup. Ct. 543, 77 L. ed. 1069 (1933). 
But cf. dictum of Mr. Justice Frankfurter in L. Singer & Sons v. Union Pacific 
R. Co., 61 Sup. Ct. 254, 259, 85 L. ed. (adv. op.) 230 (U. S. 1940), infra note 24. 


18 Woolley, J., in Moffat Tunnel League v. U. S., 59 F. (2d) 760, 765 
(D. C. D. Del. 1932): “The difference in the statute and the distinction made 
by the courts are elementary. Intervention in proceedings before the Commis- 
sion may be commercial, public or quasi public; the right to maintain an action 
to annul an order of the Commission is purely legal. Though the Commission 
has quasi judicial powers, its functions are administrative. Its deliberations 
therefore are informal and open to almost anybody who has anything to say. 
A legal interest that is actionable and a resultant injury are not legal pre- 
requisites to the right to intervene before the Commission. But when that tri- 
bunal has reached a final decision in the form of an order, a suit to set it aside 
can be brought only by a person with the legal qualifications we have named. 
Such a suit is original in character; it is not an appeal or a petition to review.” 
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seems that the answers of the dissenters are extremely 
forceful in so far as argument is concerned. But whether 
they do or do not rebut the arguments, the fact remains 
that the majority prevailed. What then is the significance 
of the case? Apparently underlying the court’s position 
is its hostility to the monopoly in fact, which the New 
York Central had acquired. Justice Brandeis takes great 
pains to emphasize the pecuniary loss to the competing 
roads, a loss which is the antithesis of a loss incidental to 
promotion of more effective competition. A denial of the 
necessary interest in the plaintiffs would have meant that 
in fact, no one else would have been in a position to chal- 
lenge the order.” That was a possibility which Mr. Jus- 
tice Brandeis feared would become a reality. Conse- 
quently he appears to have grasped at every conceivable 
argument to support the plaintiffs’ assault upon the New 
York Central’s monopolistic position. 

Competition between carriers, however, is not an end 
in itself. A distinction must be made between economic 
loss that is incident to more effective competition, and eco- 
nomic loss resulting from destructive competition that 
saps the strength of a portion of the transportation system. 
In the face of destructive competition it is to be expected 
that the court would be more willing to find the requisite 
interest in a carrier. And so it was in Claiborne-An- 
napolis Ferry Co. v. U. S.* Here the Commission had 
granted a certificate of public convenience and necessity 
to a railway company, permitting an extension of its line 
by ferry across Chesapeake Bay. Plaintiff operated a 
ferry from Annapolis across Chesapeake Bay, twenty 
miles north of the proposed ferry. Fearing the economic 
consequences of a competing ferry only twenty miles away, 


19 Thus in footnote 5 of Alexander Sprunt & Son v. U. S., supra note 16, 
Mr. Justice Brandeis says: “In the Chicago Junction case the order violated 
the plaintiff’s right under paragraph 2 of section 5 to equal treatment; and the 
plaintiff, with those similarly situated, was the only person in interest against 
the order.” (Italics supplied.) 


20 285 U. S. 382, 52 Sup. Ct. 440, 76 L. ed. 808 (1932). 
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plaintiff sued to annul the order.** It alleged that no 
present or future public necessity and convenience re- 
quired the operation of the proposed ferry. To support 
the suit, it relied upon section | (20) of the Act which 
permits “any party in interest” to institute a suit enjoining 
proposed constructions contrary to the provisions of the 
Act.** Although plaintiff was unsuccessful on the merits, 
the Supreme Court recognized plaintiff to be a “party in 
interest” within the meaning of the statute: “The bill dis- 
closed that the proposed and permitted action might di- 
rectly and adversely affect its welfare by changing the 
transportation system.” 

The phrase “‘any party in interest” had a year previously 
been construed by the Court. In Western Pacific R. R. 
Co. v. Southern Pacific Co.,” plaintiff had definitely lo- 
cated a line and had applied to the Commission for au- 
thority to construct. Defendant carrier operating a line 
substantially parallel to the projected line began con- 
structing, without any authority from the Commission, 


what was alleged to be an “extension” across plaintiff's 


21 Compare the same problem under the Communications Act. Yankee Net- 
work v. F. C. C.,, ni . (2d) 212 (App. D. C. 1939); F. C. C. v. Sanders 
Radio Station, 309 U. " 470, 60 Sup. Ct. 693, 84 L. ed. 869 (1940). Similar 
questions arise from Bo of the Secretary of War controlling bridges over 
navigable streams. Clarksburg-Columbus Short Route Bridge Co. v. Woodring, 
89 F. (2d) 788 (App. D. C. 1937), rev. per curiam, 302 U. S. 658, 58 Sup. Ct. 
365, 82 L. ed. 509 (1937). 


2241 Stat. 456, 477, 478 (1920), 49 U. S. C. §1(18) (1934). Section 1(18) 
of the Interstate Commerce Act prohibits carriers from extending their lines, or 
pay sae new ones “unless and until there shall first have been obtained from 
the Commission a certificate that the present or future public convenience and 
necessity require or will require the construction, or operation, or construction 
and operation, of such additional or extended line of railroad.” Paragraph 19 
prescribes the procedure in respect of applications for such certificates. Para- 
graph 20—“from and after issuance of such certificate, and not before, the car- 
rier by railroad may, without securing approval other than such certificate, 
comply with the terms and conditions contained in or attached to the issuance 
of such certificate and proceed with the construction, operation, or abandonment 
covered thereby. Any construction, operation or abandonment contrary to the 
provisions of this paragraph or of paragraph (18) or (19) of this section may 
be enjoined by any court of competent jurisdiction at the suit of the United 
States, the Commission, any commission or regulating body of the State or 
States affected, or any party in interest.” Colorado v. U. S., 271 U. S. 153, 
46 Sup. Ct. 452, 70 L. ed. 878 (1926) (suit by a state to set aside order per- 
mitting abandonment); Transit Commission v. U. S., 284 U. S. 360, 52 Sup. 
Ct. 137, 76 L. ed. 342 (1932) (consolidated suit by a state and transit commis- 
sion opposing an abandonment). 


23 284 U. S. 47, 52 Sup. Ct. 56, 76 L. ed. 160 (1931). 
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projected line and beyond. Plaintiff was held to have 
standing to enjoin this construction by virtue of section 
1 (20) of the Act. 

While the Western Pacific case itself did not involve 
any action to set aside a commission order, its construction 
of the phrase “party in interest” had a strong bearing 
upon the Clatborne-Annapolis situation. The Western 
Pacific case went on the theory that “a party in interest” 
did not have to possess such an interest that would entitle 
protection under the rules commonly accepted by equity 
courts. “It will suffice, we think, if the bill discloses that 
some definite legal right possessed by complainant is seri- 
ously threatened or that the unauthorized and therefore 
unlawful action of the defendant carrier may directly and 
adversely affect the complainant’s welfare by bringing 
about some material change in the transportation system.” 
This conclusion stems from the general plan of the Trans- 
portation Act (of which section 1 (18-20) is a part) to 
develop and maintain an adequate system of transporta- 
tion. Certain competition between carriers might harm 
rather than benefit the public. The Act sought to avert 
such losses. 

If, as in the Western Pacific case, there existed the 
proper grounds for an injunction, it was but a step further 
to decide that a Ferry company endangered by ruinous 
competition had standing to challenge the Commission’s 
order. The Clatborne-Annapolis decision entailed a 
recognition that by virtue of the Transportation Act 
standing to sue existed where previously it had not. The 
carrier was no longer in the same position as an ordinary 
merchant protesting the influx of other competitors into 
the community. Instead it had the support of a statutory 
policy directed toward the maintenance of an adequate 


24 Accord: Texas & Pac. Ry. v. Gulf, etc., Ry., 270 U. S. 266, 277, 46 Sup. 
Ct. 263, 70 L. ed. 578 (1926) and Detroit & M. Ry. Co. v. Boyne City, G. & A. 
R. Co., 286 Fed. 540 (E. D. Mich. 1923) where plaintiffs’ lines were already 
in existence. 
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system of transportation.” Thus we see how the standing 
of carriers is intimately bound up with the underlying 
policy of the Act. 


THE SHIPPERS 


Manifestly, a shipper is pecuniarily interested in the 
reasonableness of rates. That is especially true if he pays 
the freight charges. Even if his customer pays, the higher 
the rates, the greater the danger that the producer nearer 
the consumer will win out in competitive selling. Con- 
sequently it was early recognized in the lower courts that 
a shipper had proper standing to challenge a specific rate 
which the Commission had found to be reasonable. 

Thus in McLean Lumber Co. v. U. S.,” plaintiff lum- 
ber manufacturers, though losing on the merits, did have 
standing to attack an order setting the rates on carload 
shipments of logs. The commission had argued that be- 
cause the orders did not directly affect the plaintiffs’ own 
property, or its use, and because plaintiffs had no vested 


interest in any rates filed by a carrier, they had no such 
pecuniary interest or property right as to give them stand- 
ing. But the court differed. It took the view “that the 


25 A lower court decision of two years earlier has language, that is, to say 
the least, confusing. At one point it seems expressly contrary to the subsequent 
view expressed in the Claiborne-Annapolis case, and if that be the intended 
meaning, it must be considered as overruled: “Being threatened by the Pitts- 
burgh & West Virginia Railway Company, through its proposed extension, with 
competition for traffic in the Danora district, the Pennsylvania Railroad Com- 
pany undoubtedly had such an interest in the application for the extension as 
entitled it to intervene and be heard . . . But that interest alone did not give 
it a right to maintain an independent suit to set aside the Commission’s order.” 
But the court’s subsequent langauge seems to mean that this interest was not 
enough to upset the order on the merits. In other words, the court apparently 
confuses the question of standing with that of the merits. Thus: “Where, as 
here, the showing [of convenience and necessity] is lawfully made and the Com- 
mission has validly acted [!], the carrier at whose expense the change is 
wrought has had no legal right invaded and has suffered no legal injury. In 
consequence it has nothing on which to sustain an independent suit to vacate 
and set aside such an order of the Interstate Commerce Commission.” Penn- 
sylvania R. Co. v. U. S., 40 F. (2d) 921, 925 (W. D. Pa. 1930). See also In- 
dian Valley R. R. v. U. S., 52 F. (2d) 485, 487 (N. D. Cal. 1931) interpreting 
the Pennsylvania R. Co. case to mean that where the Commission’s certificate 
is shown to be based upon proper findings, the fact of competition alone will not 
lead to a setting aside of the order on the merits. This accords with the second 
interpretation suggested above. 


26 237 Fed. 460 (E. D. Tenn. 1916). 
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right of a shipper to have his property carried at a reason- 
able rate in the transaction of his business is a property 
right . . . and that where an action at law is inadequate 
a remedy in equity must and does exist.”” The court pro- 
ceeded to point out that the remedy at law was inadequate; 
that consistent with the Interstate Commerce Act a ship- 
per could not mainatin his common law action for exces- 
sive charges; hence that if injunctive relief were denied 
where a published rate had been determined by the Com- 
mission to be reasonable, the shipper would be utterly 
remediless as to any errors that might have been commit- 
ted by the Commission. In other words, to have refused 
the shippers a standing in court would have prevented 
any judicial review of rate orders in so far as their inde- 
pendent suits were concerned. 

More than a decade later the same position was taken in 
Anchor Coal Co. v. U.S.“ The facts of the case drama- 
tize the vital importance of standing in these situations. 
The suit was brought by the southern coal producers of 
Virginia, West Virginia, Kentucky and Tennessee. They 
assailed an order directing cancellation of certain rate 
schedules which reduced the rate on “lake cargo” coal 
(1.e., coal shipped to the Great Lakes region). The South- 
ern fields were so closely competitive with the northern 
producers that any material shift in freight rates would 
seriously affect the ability of the southern producers to 
compete. From 1920 to 1927 the rate differential between 
the two areas and lake ports was 25 cents per ton in favor 
of the northern fields whose geographical proximity to 
the lake region played in their favor. The southern pro- 
ducers compensated for the rate differential by cheaper 
production costs. In 1927 the Commission ordered a 20 
cent per ton reduction in the northern rates. That meant 
a boosting of the differential from 25 to 45 cents per ton. 
Seeking to offset this additional burden on the southern 


2725 F. (2d) 462 (S. D. W. Va. 1928), rev’d as moot, 279 U. S. 812, 49 Sup. 
Ct. 262, 73 L. ed. 971 (1929). 
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fields, the carriers serving them filed the tariff schedules 
in question. These schedules proposed a parallel reduc- 
tion of 20 cents on the southern rates, thereby restoring 
the old differential. But the Commission found the pro- 
posed rates unreasonable and ordered the schedules 
cancelled. 

It was on this state of facts that Circuit Judge Parker 
found the requisite standing in the southern producers. 
Here again, as in the McLean case,” the court rejects the 
argument that plaintiffs are not hurt by an order directed 
to the railroads rather than to them; but strangely enough, 
the McLean case is not cited. The court’s emphasis is 
upon what it calls a direct pecuniary injury to the pro- 
ducers which will amount to millions of dollars.” “To 
say that they have not a legal interest which will be in- 
juriously affected by the illegal order of the Commission 
is a position which seems to us to answer itself.” 

We need have no quarrel with the court’s conclusion on 
this point, for if ever a shipper was “directly” affected by 
a rate order, these shippers certainly were.® But it is sig- 
nificant to note that here again the court is unable to lay 
down any distinct measuring rod for interest. Judge 
Parker simply labels the injury direct; lays great stress 
upon pecuniary loss; and winds up by branding as ob- 
viously fallacious any argument that no “legal” interest 
exists. The court’s opinion is tainted by the very faults 
found in the rejected argument of the commission. That 
argument had been that the shippers lacked standing be- 
cause the order was not addressed to them. The opinion, 

28 Supra at p. 657. 

29 Cf., The Chicago Junction case, supra note 10. 

30 Cf. Home Furniture Co. v. U. S., 271 U. S. 456, 46 Sup. Ct. 545, 70 L. ed. 
1033 (1926) where the Court dismissed a bill brought by furniture dealers com- 
plaining that the acquisition of the Southwestern R. R. by the Southern Pacific 
would destroy their opportunity to route goods over either of two competing 
systems, and bring a depreciation of service and an increase of rates which nat- 
urally result from suppression of competition. Said the court at page 461: 

- + « moreover, the bill alleged no probable direct legal injury to appellants, 
except such as might arise out of changed conditions in respect of transportation 


to and from the city of El Paso. Accordingly they had no proper cause of 
complaint unless the order had definite relation to transportation.” 


3 
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in seeking to distinguish an earlier Supreme Court case™ 
resorts to the empty phrase that plaintiff must be “in some 
way injured by the order.” Now, it is perfectly clear that 
unless their pockets had not been endangered by the order, 
these plaintiffs would never have come into court. What 
Judge Parker is really saying is that the Hines case is not 
applicable. He cannot verbalize the distinction in a short 
phrase that will tell us anything. 


A shipper’s standing to challenge a specific rate de- 
clared to be unreasonable is finally recognized by the Su- 
preme Court in Youngstown Sheet & Tube Co. v. U.S.” 
Here were involved two suits to annul an order fixing 
minimum rates on ex-river coal from points on the Ohio 
River to destinations in northern Ohio known as the 
Youngstown region. The Commission had raised the 
minimum from 77 cents to 90 cents on ex-river coal orig- 
inating from river mines on the Monongahela, Allegheny, 
and Ohio rivers, transferred from river barges and thence 
by rail to the Youngstown region. The 90 cent rate was 
found to be reasonable, and the 77 cent rate to be unduly 
prejudicial to the operators of inland mines who could 
not use the water-rail route. Thereupon the operators of 
river mines and the steel companies of the Youngstown 
region each instituted suits attacking the order. From a 
decree dismissing these two suits, the steel companies ap- 
pealed. Devoting only eight lines to the problem, Mr. 
Justice Roberts says in part at page 479, “They were 
parties to the proceeding before the Commission, had a 
pecuniary interest in the rates and were affected by the 
order.” 

Observe that the court asserts three grounds for the 
requisite interest in the plaintiffs. But we have seen that 


31 Edward Hines Trustees v. U. S., supra note 6, infra p. 665. 

82 295 U. S. 476, 55 Sup. Ct. 822, 79 L. ed. 1553 (1935). The Supreme Court 
seems to have assumed standing under such circumstances in Western Paper 
Makers’ Chemical Co. v. U. S., 271 U. S. 268, 46 Sup. Ct. 500, 70 L. ed. 941 
(1928), but neither the opinion nor the briefs of counsel discussed the problem. 
See discussion infra p. 669. 
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no one of these factors alone or in combination with the 
others, necessarily provides standing to sue. “Pecuniary 
interest,” or being “a party before the commission” have 
been expressly held to be no guarantee of sufficient inter- 
est.*° And as to being “affected” by the order, we know 
all plaintiffs are in some way affected. The real question 
is, how affected, and under what circumstances. In other 
words we see that Mr. Justice Roberts’ language is no 
more than a statement of the result. 

To be sure, we have no quarrel with this result. It can 
readily be supported by the reasoning and authority of 
the McLean Lumber Co. case™ and the Anchor Coal Co. 
case,” both of which were cited by Justice Roberts. 
There, as here, a particular rate had been declared rea- 
sonable by the commission, and the plaintiffs’ bill to set 
aside the order alleged the rate to be unreasonable. Here, 
the fact that a consumer rather than a shipper is prose- 
cuting the suit apparently makes no difference. The basic 
interests of both are fundamentally the same, in so far as 
the effect of freight costs are concerned. 

The relation of the Youngstown Sheet & Tube case to 
competitive conditions is striking. One of the Commis- 
sion’s findings had been that the rise in ex-river rates 
would prevent undue prejudice to the inland mines which 
were able to use only the all-rail route. The rise in rates 
would remove a competitive inequality between coal pro- 
ducers. But the suit by the Youngstown Steel group 
brought out the importance of the competitive situation 
between them and the steel plants in Pennsylvania. In 
earlier years the steel producers around Pittsburgh had 
had the advantage of lower coal costs. Their plants at the 
river banks had used coal delivered by water. Thereafter 
the upper Ohio River was developed. This made pos- 
sible the shipment of coal 100 miles down river, and then 

33 See discussion supra at p. 652. 


84 Supra p. 657. 
35 Supra p. 658. 
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40 miles by rail to the Youngstown area. The resulting 
lower coal costs to the Youngstown steel producers served 
to equalize somewhat the competitive advantage of their 
Pittsburgh rivals. Consequently when the ex-river rate 
was raised, it not only concerned the two groups of coal 
producers, but vitally affected the relative competitive 
position of the Youngstown and Pittsburgh steel groups. 
It is no surprise then to find the Youngstown group had 
standing to sue. 

So we see that since the McLean Lumber Co. case” 
and its successors, a shipper or consumer has sufficient 
standing to challenge a particular rate found by the Com- 
mission to be reasonable. But a closely allied question 
raises some difficulty. 

Algoma Coal and Coke Co. v. U. 8." denied an “inde- 
pendent legal right” to assail a general order to all rail- 
roads allowing them an emergency rate increase upon 
selected commodities without suspension. Although the 
proposed increases were not suspended, the general order 
contained an express proviso to the effect that any par- 
ticular rate was subject to complaint before the Commis- 
sion. The court drew a distinction between challenging 
a specific rate found reasonable, as in the Youngstown 
Sheet & Tube case,” and attacking a general order which 
requires that all railroads increase the rates on certain 
specified commodities. 

The obvious result of the case is to remove the likeli- 
hood of any judicial review of this kind of general order. 
There will probably be no railroads to complain because 
they are the very ones who secured the order to enable 
them to cope with the sharp advance in operating costs. 
And we see the coal shippers are denied standing to sue. 

In deciding the shippers lacked sufficient interest, the 
court had to face a troublesome problem. These coal 

36 Supra p. 657. 


8711 F. Supp. 487 (E. D. Va. 1935). 
88 Supra p. 660. 
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shippers contended that even though they might be suc- 
cessful in securing separate relief before the Commission, 
that relief would not be adequate. True, if unreasonable, 
the Commission would alter the rate, and order repara- 
tion under section 16 of the Act. But that, the shippers 
complained, was not enough. They alleged that an inter- 
vening inability to meet the sharp competition of other 
fuels would cause irreparable injury. No doubt the risk 
of irreparable injury was present here. But there were 
strong factors compelling the court to deny standing to 
these coal producers. 

To have recognized a sufficient interest in the coal ship- 
pers would have subjected the order to attack by shippers 
of every commodity covered by the order. The tragic 
administrative consequences of such a decision are ap- 
parent. The emergency relief required by all the carriers 
would be prevented. Prior to the issuance of the order, 
extensive hearings had been held over a period of three 
months, producing over 8,000 pages of testimony, a large 
part of which had been offered in behalf of shippers. 
Thereupon the Commission had seen fit to issue the gen- 
eral order. To have allowed the shippers of one com- 
modity to assail the order would have meant that emer- 
gency relief via a general order could not effectively be 
used by the Commission. Inquiry into the reasonableness 
of each rate increase would require so long a time, that 
the carriers would be left helpless during that intervening 
period. Whereas, the denial of standing to the coal ship- 
pers still left them with substantial relief under sections 
13, 15 and 16 of the Act.” 

39 The notion of facilitating effective administrative action through general 
orders was not a novelty. The Supreme Court had more than a decade earlier 
upheld a general order fixing the division of numerous joint rates of a number 
of carriers. The court did not require specific evidence, and separate adjudica- 
tion, of each division of each rate of each carriage. That would have been 
tantamount to denying the possibility of granting relief. Hence, the Commis- 
sion was allowed to order a general increase of divisions to the carriers in a 
specific territory, based only upon representative or typical evidence; but leav- 
ing the door open for correction upon application of any carrier in respect to 


any rate. New England Divisions case, 261 U. S. 184, 197, 43 Sup. Ct. 270, 
67 L. ed. 605 (1923). 
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The structure of the 4/goma opinion gives some diffi- 
culty to anyone seeking to analyze the logical flow of the 
argument. The court purports to hold that a separate 
reason for refusing relief to the coal shippers is their lack 
of an “independent definite legal right.”** But in the 
argument advanced to explain the absence of this requisite 
interest, the court injects the statement that the Commis- 
sion’s failure to suspend the proposed rate increases was 
within the Commission’s administrative discretion, not re- 
viewable by the Court. Admittedly, to refuse to upset an 
order on the ground that it is a non-reviewable matter is 
certainly unobjectionable. But when that is used as a 
premise upon which to build an argument of absence of 
standing, it is rather obvious that this last argument is no 
separate argument at all, but rests on the assumption that 
the order is not reviewable. Based upon such an assump- 
tion, the argument of lack of independent standing is 
superfluous.“ Even if we ignore this point, the remain- 
ing portion of the argument is not convincing. The court 
talks a good’ deal about plaintiffs still having recourse to 
the Commission for reparation; the opinion also repeats 
the mumbo jumbo recital of an independent legal right 
in some of the cases cited; and also points out that the 
order in question is a general order. But nowhere do we 
find a direct approach to the coal producers’ allegations 
of threatened irreparable injury from other competing 
fuels. The court does mention, in passing, the risk of de- 
feating emergency relief for the railroads. But there is 
no frank recognition of a necessary balancing of interests 
between the alleged threat to the coal industry for which 
money damages may not suffice, and the emergency situa- 
tion threatening the entire transportation system of the 
nation. 


40 Notice the addition of the word “definite” to our stock phrase. One won- 
ders whether there is a hierarchy composed of “legal rights,” “independent 
legal rights” and “independent definite legal rights!” 

41 Compare the confusion of the court’s opinion in Pennsylvania R. Co. v. 
U. S., supra note 25. 
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When we leave the realm of reasonableness of pre- 
scribed rates we come to the foundation cases denying 
standing to attack orders. An early case of this character 
is Edward Hines Trustees v. U.S.“ Here, on complaint 
of lumber jobbers, the Commission had ordered cancella- 
tion of a demurrage charge of $10 per car, per day, on 
lumber held at reconsignment points. This charge had 
been a holdover from the period of governmental control 
of the railroads and had had as its purpose the prevention 
of undue detention of equipment. The transit car privi- 
lege permitting storage in cars for a short period at recon- 
signment points was deemed essential to the jobbers who 
had no lumber yards. But to the lumber manufacturers 
it was of no importance, for they shipped directly to their 
own lumber yards. The penalty charge was therefore a 
burden upon the jobbers and at the same time an indirect 
benefit to the competing manufacturers. Consequently 
the order removing the penalty charge was challenged by 
a lumber manufacturer. 


The court denied standing to sue. It recognized that 
not having been a party to the proceeding before the Com- 
mission did not bar the suit.** But the plaintiffs had failed 
to show the order subjected them to “legal injury actual 
or threatened.” 


It is not alleged that the carriers wish to impose such charges 
and, but for the prohibition contained in the order, would do so. 
For aught that appears carriers are well satisfied with the order 
entered. Cancellation of a charge by which plaintiffs’ rivals in 
business have been relieved of the handicap theretofore imposed 


42 Supra note 6. 


43 Persons who are entitled to be parties before the Commission but who do 
not avail themselves of that right, nevertheless, have been allowed to sue where 
the requisite interest was shown. I. C. C. v. Diffenbaugh, 222 U. S. 42, 49, 32 
Sup. Ct. 22, 56 L. ed. 83 (1911); Skinner & Eddy Corp. v. U. S., 249 U. S. 
557, 562, 39 Sup. Ct. 375, 63 L. ed. 772 (1919); see also Nashville Grain Ex- 
change e U. S., 191 Fed. 37 (Commerce Court, 1911); Atlantic Coast Line R. 
Co. v. I. C. C., 194 Fed. 449 (Commerce Court, 1911) ; McLean Lumber Co. 
v. U. S. 2 Fed. 460 (E. D. Tenn. 1916); City of New York v. U. S., 272 
Fed. 768, 769 (E. D. N. Y. 1921); U.S. v. Village of Hubbard, 266 U. S. 474 
(1925); Tennessee v. U. o. 284 Fed. 371, sub nom. Nashville, etc., Ry. v. 
Tennessee, 262 U. S. 318, 43 Sup. Ct. 583, 67 L. ed. 999 (1923) ; Detroit & 
M. Co. v. Boyne City, G. & A. R. Co., 286 Fed. 540, 548 (E. D. Mich. 
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may conceivably have subjected plaintiffs to such losses as are 
incident to more effective competition. But plaintiffs have no 
absolute right to require carriers to impose penalty charges. 


The court here points to the absence of allegations that 
the carriers wish to impose the charge. But what would 
be the consequences of setting up such a requirement? If 
in fact the carrier does wish to continue the charge, the 
carrier will in all probability sue to set aside the order, 
and plaintiff can simply intervene as party plaintiff. 
Hence the plaintiff would have no reason to bring its own 
suit. It is really when the carrier does not sue that plain- 
tiff wants to sue.“* Thus it is apparent that the first “rea- 
son” of the opinion is really ignoring the substance of the 
controversy, and is no more than a veiled statement of the 
result—namely, that plaintiff cannot maintain the suit. 


What then is the crux of the decision. Apparently it is 
the sentence in which the court refers to the plaintiff's 
losses as “incident to more effective competition.” To 
begin with, no one’s sensibilities are shocked if standing 
is refused to a party complaining that a competitor’s pen- 
alties have been removed. Furthermore, it is not un- 
common for judicial decisions to veer in the direction of 
maintaining a competitive equilibrium. ‘This same atti- 
tude seemingly underlies the Chicago Junction case * 
striking at the New York Central’s monopoly in fact over 
terminal facilities.“* Again it finds expression in the 
Anchor Coal Co. case“ where the capacity of the southern 
coal producers to compete with the northern fields was 
threatened. And we see it emerge more vigorous in Alex- 


44 Compare Alexander Sprunt v. U. S., supra note 16, infra p. 667, where the 
court holds that in a consolidated suit by shippers and carriers, where the car- 
riers refused to appeal, the shippers alone had no standing: hence the shipper’s 
fate was entirely dependent upon the action of the carriers. 


45 Supra p. 653. 


46 The Hines case receives the usual unenlightening treatment when being 
distinguished in the Chicago Junction case. The court says in footnote 12 at 
page 269: “In Edward Hines Trustees . . . the bill was dismissed because it 
failed to disclose any interest in the plaintiff.” This might be translated into a 
statement that plaintiff had no standing because he had no standing! 


47 Supra p. 654. 
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ander Sprunt & Son v. U. S.“ where a shipper is denied 
standing to attack an order removing a rate differential 
which had shackled his competitors. 

In the Sprunt case two suits were involved: one by the 
carriers; the other by cotton shippers owning waterfront 
compresses and warehouses in Houston. Both suits were 
consolidated by consent. The controversy revolved 
around an order removing a rate differential of 3 cents 
per 100 pounds between the domestic or city delivery 
rates on cotton, and the export or shipside rates. The rate 
on export cotton had been 83 cents; but it had been only 
80 cents to uptown warehouses because it cost an addi- 
tional 3 cents to move the cotton from these warehouses 
where it was merchandised, to shipside. Thereafter 
plaintiff shippers installed warehouses right at shipside, 
and paid only the domestic rate of 80 cents. This differ- 
ence of 3 cents was found to be unduly prejudicial to the 
uptown warehouses, and to the shippers who were paying 
80 cents (plus 3 cents) and 83 cents respectively. An 
order was issued lowering the export rate to 81 cents and 
raising the domestic rate to 81 cents. The carriers op- 
posed the lowering of the export rate; the plaintiff ship- 
pers objected to raising the domestic rate. 

From a decree of the District Court sustaining the va- 
lidity of the order, plaintiff shippers appealed; but the 
carriers did not. The Supreme Court speaking through 
Mr. Justice Brandeis held (1) plaintiffs still had their 
remedy before the Commission on the question of reason- 
ableness, because that issue had been left open by the 
order; (2) plaintiff shippers, by themselves, could not 
maintain the suit.“ They had no independent legal right 
violated by the order. “. . . the advantage which they 


48 Supra note 16. 


49 When the case came before the court for argument, the Commission’s brief 
had not raised the question of standing. It was only after inquiry from Mr. 
Justice Brandeis that the point was raised. Additional briefs were thereafter 
filed. We cannot say whether the Commission had overlooked the argument, 
or — that it did not care to raise the point as against a shipper opposing a rate 
order. 
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had enjoyed under the former tariff was merely an inci- 
dent of and hence was dependent upon, the right, if any, 
of the carriers to maintain that tariff in force and their 
continuing desire to do so”; the carrier having acquiesced 
it was just as if they had originally set these rates volun- 
tarily; “since the appellants’ economic advantage as ship- 
pers was an incident of the supposed right exercised by 
the carriers, the appellants cannot complain after the car- 
riers are satisfied or prefer not to press their rights, if 
any.” 

Hearing the statement that plaintiff has no independent 
legal right, we by now recognize it to be no more than a 
label for a result. Similar in character is the statement 
that plaintiff’s advantage was merely an “incident” of an- 
other’s right. The real basis for the decision seems again, 
as in the Hines case, the court’s unwillingness to allow 
standing to a shipper whose only complaint is a depriva- 
tion of an advantage over his competitors. By denying 
him standing, more effective competition between cotton 
shippers is promoted. 

In comparing the Sprunt case with the Hines case we 
notice a distinct difference in the character of order in- 
volved. In the Hines case the order dealt with the re- 
moval of a penalty charge on another shipper, and in no 
way affected the rate which the plaintiff shipper had to 
pay. But in the Sprunt case the order raised the very rate 
the plaintiff shipper was to pay. Consequently, on a fac- 
tual basis we might say the plaintiff in the Sprunt case 
had a closer relation to the order being challenged. But 
Justice Brandeis saw beyond the factual difference be- 
tween the cases. In both cases the essential complaint 
concerned a deprivation of a competitive advantage; and 
the net result of both cases was to equalize conditions of 
competition as between the parties. 

No doubt the Sprunt case was a startling decision to 
many observers. It denied standing to attack a rate in- 
crease which the shipper himself had to pay. This was 
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perhaps surprising to the Commission itself.” But a 
proper understanding of the case indicates that it is by no 
means a revolutionary decision. To be sure the case in- 
variably is cited whenever standing of a petitioner is 
under attack." And perhaps the case has been misunder- 
stood by acourt.” But otherwise it has not been extended 
to different situations. The opinion carefully distin- 
guishes suits challenging the reasonableness of a particular 
rate; and the Youngstown case™ firmly established stand- 
ing in such a case. 


Standing to annul an order as unjustly discriminatory 
would seem to merit the same treatment as a suit chal- 
lenging the reasonableness of a particular rate. As yet, 
however, there has been no distinct adjudication on this 
point. Of course we expect the shipper to meet the re- 
quirements of primary jurisdiction.“ But assuming resort 
has already been had to the Commission, can the shipper 
then maintain a suit to set aside the order? 


The affirmative answer to that question was tacitly as- 
sumed in Western Paper Maker’s Chemical Co. v. U.S.” 
Without discussing the problem of standing, the Court 
entertained the suit challenging a particular joint rate as 
unjustly discriminatory. Not only was the opinion silent 
upon the question of standing, but the briefs of the liti- 
gants were similarly devoid of any discussion on the point. 
On that basis, the case would seem to be poor authority. 
Furthermore, citation of the case was significantly absent 
in Sprunt v. U. S.°° even though Justice Brandeis wrote 
both decisions and, even more important, the supple- 


50 The writer had the privilege of conversing with someone connected with 
the Commission’s handling of the case. 


51 A perusal of “Shepard’s Citations” reveals the frequency with which opin- 
ions refer to this case. 


52 Pennsylvania R. Co. v. U. S., supra note 25. 

53 Supra note 32. 

54U. S. v. Merchants and Manufacturers Asso. of Sacramento, 242 U. S. 178, 
37 Sup. Ct. 24, 61 L. ed. 233 (1916), supra at p. 668. 

55 271 U. S. 268, 46 Sup. Ct. 500, 70 L. ed. 941 (1926). 

56 Supra note 16. 
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had enjoyed under the former tariff was merely an inci- 
dent of and hence was dependent upon, the right, if any, 
of the carriers to maintain that tariff in force and their 
continuing desire to do so”; the carrier having acquiesced 
it was just as if they had originally set these rates volun- 
tarily; “since the appellants’ economic advantage as ship- 
pers was an incident of the supposed right exercised by 
the carriers, the appellants cannot complain after the car- 
riers are satisfied or prefer not to press their rights, if 
any.” 

Hearing the statement that plaintiff has no independent 
legal right, we by now recognize it to be no more than a 
label for a result. Similar in character is the statement 
that plaintiff's advantage was merely an “incident” of an- 
other’s right. The real basis for the decision seems again, 
as in the Hines case, the court’s unwillingness to allow 
standing to a shipper whose only complaint is a depriva- 
tion of an advantage over his competitors. By denying 
him standing, more effective competition between cotton 
shippers is promoted. 

In comparing the Sprunt case with the Hines case we 
notice a distinct difference in the character of order in- 
volved. In the Hines case the order dealt with the re- 
moval of a penalty charge on another shipper, and in no 
way affected the rate which the plaintiff shipper had to 
pay. But in the Sprunt case the order raised the very rate 
the plaintiff shipper was to pay. Consequently, on a fac- 
tual basis we might say the plaintiff in the Sprunt case 
had a closer relation to the order being challenged. But 
Justice Brandeis saw beyond the factual difference be- 
tween the cases. In both cases the essential complaint 
concerned a deprivation of a competitive advantage; and 
the net result of both cases was to equalize conditions of 
competition as between the parties. 

No doubt the Sprunt case was a startling decision to 
many observers. It denied standing to attack a rate in- 
crease which the shipper himself had to pay. This was 





CHALLENGE OF I. C. C. ORDERS 669 


perhaps surprising to the Commission itself.” But a 
proper understanding of the case indicates that it is by no 
means a revolutionary decision. ‘To be sure the case in- 
variably is cited whenever standing of a petitioner is 
under attack.” And perhaps the case has been misunder- 
stood by acourt.” But otherwise it has not been extended 
to different situations. The opinion carefully distin- 
guishes suits challenging the reasonableness of a particular 
rate; and the Youngstown case” firmly established stand- 
ing in such a case. 


Standing to annul an order as unjustly discriminatory 
would seem to merit the same treatment as a suit chal- 
lenging the reasonableness of a particular rate. As yet, 
however, there has been no distinct adjudication on this 
point. Of course we expect the shipper to meet the re- 
quirements of primary jurisdiction.“ But assuming resort 
has already been had to the Commission, can the shipper 
then maintain a suit to set aside the order? 


The affirmative answer to that question was tacitly as- 
sumed in Western Paper Maker’s Chemical Co. v. U.S.” 
Without discussing the problem of standing, the Court 
entertained the suit challenging a particular joint rate as 
unjustly discriminatory. Not only was the opinion silent 
upon the question of standing, but the briefs of the liti- 
gants were similarly devoid of any discussion on the point. 
On that basis, the case would seem to be poor authority. 
Furthermore, citation of the case was significantly absent 
in Sprunt v. U.S. even though Justice Brandeis wrote 
both decisions and, even more important, the supple- 


5° The writer had the privilege of conversing with someone connected with 
the Commission’s handling of the case. 


51 A perusal of “Shepard’s Citations” reveals the frequency with which opin- 
ions refer to this case. 


52 Pennsylvania R. Co. v. U. S., supra note 25. 
53 Supra note 32. 


54U. S. v. Merchants and Manufacturers Asso. of Sacramento, 242 U. S. 178, 
37 Sup. Ct. 24, 61 L. ed. 233 (1916), supra at p. 668. 


55 271 U. S. 268, 46 Sup. Ct. 500, 70 L. ed. 941 (1926). 
56 Supra note 16. 
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mental briefs had cited the case.” Yet, in spite of this not 
too happy past, the Paper Makers case is cited with ap- 
proval in the Youngstown case. And since the Youngs- 
town decision dealt with the reasonableness of a particular 
rate, it would be strong if not compelling authority in 
suits challenging a rate as unjustly discriminatory. 

Whenever a provision of the Act is designed primarily 
for the benefit of shippers, then almost by definition we 
expect the shipper to have sufficient interest for challeng- 
ing orders issuing under such provisions. Our immediate 
question then is what provisions have been held to be of 
that character. 

Section 1 (10-17) * requires the carriers to provide just 
and reasonable distribution of coal cars and vests the Com- 
mission with broad regulatory powers over car services. 
The Assigned Car Cases™ dealt with an order establish- 
ing a general rule of car distribution. No point was made 
in the opinion as to the presence or absence of sufficient 
standing in the complainants. Some of the plaintiffs were 
operators of mines, some distributors of coal, some large 
private consumers, and some were railroads. All had been 
parties to the proceedings before the Commission. 

Just what precedent this case establishes as to interest 
it is certainly hard to determine. Of one thing we are 
sure: it is cited as some authority by Mr. Justice Roberts 
in the Youngstown Sheet & Tube case. If we break 
apart the decision of the Assigned Car Cases, however, 
we can find a number of grounds upon which the case 
could be ignored as a precedent. The case was decided 
in 1927, two years after the holding in the Chicago Junc- 
tion case that anyone who was a party to the Commission’s 
proceedings had standing to institute a suit of his own. 
Since in the Assigned Car Cases the plaintiffs had all been 


57 Supplemental Brief of Appellant at p. 10; supplemental brief for the 
I. C. C. at p. 8. 


58 40 Stat. 101 (1917), 41 Stat. 476 (1920), 49 U. S. C. §1(10-17) (1934). 
59 274 U. S. 564, 47 Sup. Ct. 727, 71 L. ed. 1204 (1927). 
60 Supra note 32. 
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parties before the Commission, that might explain the ab- 
sence of any argument on the question of interest. And 
we know it was not until 1930 in the Sprunt case” that the 
court denied that section 212 of the Judicial Code im- 
pliedly gave independent standing to parties before the 
Commission. 

It is true, however, that the factual situation in the 4s- 
signed Car Cases presents an analogy to the shipper chal- 
lenging a rate as unreasonable. We have seen that a ship- 
per has an “independent legal right” to “just and reason- 
able rates.” Similarly it may be said that section 1 (12) 
of the act establishes an “independent legal right” to “just 
and reasonable car distribution.” ‘That may well be the 
meaning which Mr. Justice Roberts intended to give to 
section | (12) involved in the Assigned Car Cases.” 

Section 4 (2) of the Act” declares that whenever a rail- 
road should in competition with a water carrier reduce 
the rate on any species of freight between competitive 
points it should not be permitted to increase that rate un- 
less after hearing by the Commission it should be found 
that the proposed increase rested upon changed conditions 
other than the elimination of water competition. In Skin- 
ner & Eddy Corp. v. U.S. a ship-building company had 
sufficient standing to attack as a violation of section 4 (2), 
an order permitting a rate increase on iron and steel prod- 
ucts from Pittsburgh to Seattle. No discussion of stand- 
ing is to be found in the case. Some years later Mr. Jus- 
tice Brandeis comments upon the case as follows”: 
“, . the right under the last paragraph of section 4 of 
the Act, not to pay increased rates except when due to 
reasons other than the elimination of water competition 
was clearly the right of the shipper.” 


61 Supra note 16. 

62 U. S. v. New River Co., 265 U. S. 533, 541, 44 Sup. Ct. 610, 68 L. ed. 1165 
(1924) similarly involved a suit by mine owners challenging an order respect- 
ing distribution of coal cars; the court did not discuss the plaintiffs’ standing 
to sue. 

68 36 Stat. 547 (1920), 49 U. S. C. §4(2) (1934). 

64 Supra note 43. 

65 Footnote 5 of Alexander Sprunt v. U. S., supra note 16. 





672 THE GEORGE WASHINGTON LAW REVIEW 


The opinion in the Skinner & Eddy case asserts that 
the specific purpose of section 4 (2) is to insure and pre- 
serve water competition; to prevent water competition 
that kills. Now, it is submitted that if the railroads have 
killed water competition by a specific low rate, where is 
it apparent in the statute that a right inures to the shippers 
to prevent a rate increase. Are the shippers really the in- 
tended beneficiaries of the provision? Perhaps they are 
by the ultimate result of maintaining competition between 
rail and water carriers. But as to a specific rate, if the 
water carrier is still in existence it would have ample rea- 
son to challenge an order improperly authorizing a rate 
increase. And if the water carrier has already been 
driven out of business, a shipper’s successful attack upon 
a rate increase would hardly further the admitted purpose 
of section 4 (2)—+1.e., preservation of water competition. 
Consequently, it is submitted, there is some doubt as to 
the substance of Mr. Justice Brandeis’ explanation of the 
Skinner & Eddy case. 


TRAFFIC ASSOCIATIONS AND BOARDS OF TRADE 

When can we say that a traffic association, a board of 
trade, or organization of that character will have stand- 
ing to sue? The Act itself recognizes the likelihood that 
these organizations will object to orders of the Commis- 
sion. Thus section 13 expressly permits the filing of peti- 
tions before the Commission by “. . . any person, firm, 
corporation, company, or association, or any mercantile, 
agricultural, or manufacturing society or other organiza- 
tion. . .”* But we have seen that the problem of in- 
stituting a suit to annul an order is quite a different matter. 

Naturally, a suit by one of these organizations is a rep- 
resentative suit in nature, for the rights which the organ- 
ization seeks to assert are those of its members. And these 
members are, to a large extent, shippers and consumers. 
But over and above these particular members, the or- 


66 24 Stat. 383 (1887) as amended 49 U. S. C. §13 (1934). 
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ganization usually represents the interests of a commu- 
nity or particular business area. 

The first Supreme Court decision involving such asso- 
ciations early arose in Diffenbaugh v. Interstate Com- 
merce Commission™ and really represents the first deci- 
sion of the Court upon the question of interest in I. C. C. 
orders. Plaintiffs were the Boards of Trade of Kansas 
City, St. Joseph, and Atchison, and the Omaha Grain 
Exchange, a corporation. The boards of trade were as- 
sociations of grain elevator operators, millers, and dealers 
in grain. Bringing suit in the circuit court, they sought 
to enjoin an order that prohibited carriers from paying 
compensation to elevator operators for their services in 
elevating and transferring grain in transit. The Com- 
mission had characterized these payments as rebates. 

At the basis of the litigation lay the competition between 
two sets of cities to retain their shares of the grain trade; 
this in turn had its origin in the story of the Southern 
Pacific whose termini were at Omaha and Kansas City. 
Not being a through road to the east, the Southern Pacific 
had first allowed its cars to pass eastward on others’ lines 
in order to compete with the through roads. Then, chang- 
ing its policy, it instituted a system of elevating and trans- 
ferring the grain to the cars of the roads going east, and 
paying the elevators for the transferring service. There- 
upon, the through roads, for competitive reasons, felt 
themselves forced to pay similar allowances. Calling 
these payments rebates, the Commission prohibited the 
through roads from making them, and severely limited 
such allowances by the Southern Pacific. Thereafter the 
Boards of Trade of four cities sued to set aside the order. 
They contended that to deny them relief would depreciate 
the value of their elevators and investments, draw away 
from their cities a large volume of their grain business, 
and tend to diminish the grain market in their cities, to 


87 Supra note 43. 
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their irreparable injury. The court held they had stand- 
ing. Said Mr. Justice Holmes, “The plaintiffs are af- 
fected by the order and it is just that they should have a 
chance to be heard.” 

A normal reading of the case, and the lower court opin- 
ion would reveal a distinct recognition of the immediate 
business interests of these grain elevators, millers, and 
dealers in grain, all of whom were members of the Boards 
of Trade. But this interpretation is rendered doubtful 
by Mr. Justice Brandeis’s reference to the case in Sprunt 
v. U.S.“ He points to the fact that the carriers had inter- 
vened as plaintiffs to protect their interests, and had per- 
sisted in asserting them on appeal. If we explain the case 
by the intervention of the carriers, the decision, for our 
purposes, is reduced to one of minor importance. That 
may well be the intended fate of the case, for it has not 
been cited for that point by the Supreme Court since the 
Sprunt decision. And it is significantly absent in the au- 
thorities listed in the Youngstown Sheet & Tube deci- 
sion’ where Justice Roberts even cites cases having no 
discussion on standing to sue. We must remember that 
between the Diffenbaugh and Sprunt cases a period of 
twenty years had elapsed, during which Mr. Justice 
Brandeis evolved the foundations of the exclusionary rule 
of standing to sue. That doctrine in relation to the orders 
of the I. C. C. had not even seen its infancy at the time of 
the Diffenbaugh case, 1911. 

Though communities and shippers feel their interests 
invaded by an order relieving a carrier from the pro- 
hibition of the long and short haul clause, still they are 
subject to the doctrine of primary jurisdiction. So, in the 
early case of U. S. v. Merchants and Manufacturers Asso. 
of Sacramento,” the plaintiffs were told they had mistaken 

€8 176 Fed. 409, 417 (W. D. Mo. 1910). 


69 Footnote 5 of the case. 


70 295 U. S. 470, 479, 55 Sup. Ct. 822, 79 L. ed. 553 (1935) (footnote 6 of the 
opinion). 


71242 U. S. 178, 37 Sup. Ct. 24, 61 L. ed. 233 (1916). 
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their remedy by petitioning for a “rehearing” of the sec- 
tion 4 proceeding. The court pointed out that if the Com- 
mission’s order produced unjust discrimination, the car- 
riers could complain to the Commission under sections 13 
and 15 of the Act. Prior to such action, any attempt by 
the court to upset the order on the theory of removing 
some alleged unjust discrimination might result in cre- 
ating infinitely more discrimination as against other 
parties. This is a garden variety of reasoning underlying 
the doctrine of primary jurisdiction. 

The petitioners in the case were a municipal corpora- 
tion and a traffic association representing jobbers and mer- 
chants of three cities. The decision of the Supreme Court, 
as we saw, went off on the doctrine of primary jurisdic- 
tion; nothing in the opinion related to the plaintiffs’ in- 
terest in the subject matter of the order. But the three 
judge court below™ had found sufficient interest, in re- 
fusing to grant a preliminary motion to dismiss the bill. 
Its decision relied upon section 13 of the Act,” section 2 
of the Elkins Act,* and rules 37 and 38 of the Federal 
Equity Rules,”’ all of which dealt with complaints before 
the Commission, or with intervention in the courts. For 
historical purposes, it is worth while noting that the court 
seemed to be unconscious of any distinction between the 
problems relating to joinder of parties, and the question 
of who has standing to institute a suit. This was the atti- 


72 231 Fed. 292, 294 (N. D. Cal. 1915). 


73 Sec. 13 . . . “no complaint shall at any time be dismissed because of the 
absence of direct damage to the complainant.” 24 Stat. 383 (1887) as amended 
49 U. S. C. §13 (1934). 


74 32 Stat. 848 (1913), 49 U. S. C. §42 (1934). “That in any proceeding for 
the enforcement of the provisions of the statutes relating to interstate commerce, 
whether such proceedings be instituted before the Interstate Commerce Com- 
mission or be begun originally in any circuit court of the United States, it shall 
be lawful to include as parties, in addition to the carriers, all persons interested 
in or affected by the rate, regulation, or practice under consideration . . .” 


75 Equity rule No. 37 (198 Fed. xviii, 115 C. C. A. xviii): “All persons hav- 
ing an interest in the subject of the action and in obtaining the relief demanded 
may join as plaintiffs . . .” Rule No. 38: “When a question is one of com- 
mon or general interest to many persons constituting a class so numerous as to 
make it impracticable to bring them all before the Court, one or more may sue 
or defend for the whole.” 


4 
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tude taken by Justice Brandeis ten years later, only to be 
abandoned in a subsequent case.”* 

The associations suing in Moffat Tunnel League v. 
U. S. were two in number: the Moffat Tunnel League 
and the Uintah Basin League. The Moffat Tunnel 
League was an unincorporated voluntary association or- 
ganized for the purpose of assisting in the development of 
commercial interests and adequate transportation facili- 
ties in three counties of Colorado. The league consisted 
of nine persons, who were selected, three by each of the 
county boards of commissioners, from persons designated 
by commercial and other clubs, none of which were iden- 
tified. The Uintah Basin League was also an unincor- 
porated voluntary association organized to promote the 
interests of two counties in Utah. It was made up of 
clubs, towns, and irrigation companies, and was said to in- 
clude the boards of these two counties, although no au- 
thorization by local law or official action on the part of 
either was disclosed. 

These five counties were vitally interested in the future 
of the Moffat Railroad which ran westward from Denver 
to its terminus in western Colorado. The three counties 
of Colorado centered around this western terminus of the 
Moffat Road; and beyond lay the two Utah counties. All 
of them would have been benefited by an extension of the 
Moffat road westward, as a link to the Pacific coast. Con- 
sequently these associations challenged an order allowing 
the Rio Grande to acquire the Moffat Road by stock pur- 
chase for the purpose of thereafter constructing a cut-off 
from the center of the Moffat Road to the Rio Grande 
which itself ran westward into Utah, linking transporta- 
tion between the Pacific Coast and points east. Both of 
the railroads, the Public Utilities Commission of Colo- 
rado, and the State of Colorado acquiesced in the order 
of the Commission. 


76 Supra p. 652. 
77 Supra note 17. 
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It is little wonder then that the Court denied these as- 
sociations the requisite interest to sue. The order clearly 
was for the benefit of more adequate and efficient trans- 
portation westward; a cut-off from the Moffat Road to 
the Rio Grande Road would reduce the distance between 
Denver and points west by 173 miles as well as avoid 
heavy grades over the Divide. Of course plaintiffs were 
very much interested. But their anticipation of future 
gains was far outweighed by the necessities of a more effi- 
cient transportation system. It was for these reasons that 
the court characterized plaintiffs’ interest as “no more 
than a sentiment.” 


But what does seem troublesome is the additional hold- 
ing that these voluntary associations did not have capacity 
to bring the suit. The Court relied upon the common law 
notion that a voluntary association not being a legal per- 
son, could not sue. It would seem, however, that a fair 
interpretation of section 45a of the Judicial Code™ would 


indicate a legislative intention to recognize in these as- 
sociations a legal capacity for court proceedings; the 
statute expressly recognizes their right to intervene. The 
lower court, while denying sufficient interest existed, did 
not refer to any lack of capacity. Mr. Justice Butler’s 
resort to the argument of lack of capacity was unneces- 
sary, and was not dictated by any of the language in pre- 
vious decisions on suits challenging I. C. C. orders. Be 
that as it may, even were the Court desirous of using the 
same argument in the future it is unlikely that a situation 
would arise for its application. The tone of the decision 
seems to indicate that all that would be necessary for ca- 
pacity would be authority arising out of a local law or 
official action by the county boards. 

Aside from the Diffenbaugh case, whose present value 
is very doubtful, it does not appear that these associations 
have fared any too well in the suits they have instituted. 


78 Supra note 3. 
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Nor is there any reason to believe that such associations 
will fare any better in the future. Where any individual 
would have sufficient interest to sue, then of course a suit 
by his representative association should lie. Thus, for 
example, there should be no question as to the standing of 
a shippers’ association to assail the validity of an order 
setting a particular rate as reasonable. But apart from 
the rights of its members, there is no reason to give stand- 
ing to an association. True enough, it can be argued that 
a collective interest in the business of a certain locality 
or trade may present a right where none could be estab- 
lished by any one member. The answer to that argument 
would seem to be that if any such right could be recog- 
nized, it should only be one that can be asserted by the 
governmental authority of the particular area. When, 
then, do state or local authorities have standing to sue? 


STATE AND LOCAL GOVERNMENTAL BODIES 
In the litigation thus far arising, state and municipal 


authorities have often been held to have sufficient interest 
to institute their own suits. The opinions advance three 
different grounds to support their conclusion:” 


(1) The interest of the state or municipality in a fran- 
chise contract. Thus, where an order requires an increase 
of intrastate railway rates beyond the fixed rates pre- 
scribed in the franchise contract, the city or state may 
maintain such suits as are necessary to assert and protect 
its contractual rights.” There is no indication whether 
the order need conflict with express provisions in the fran- 
chise contract. But perhaps that question is only aca- 


79 City of New York v. U. S., 272 Fed. 768, 769 (E. D. N. Y. 1921). “The 
city by reason of its interest in its duty to the residents and taxpayers of the 
locality, together with its interest as a shipper and receiver of milk and cream 
for its institutions, has, as such, a right to legally commence and maintain this 
suit. It also has such interest in the Staten Island Rapid Transit Railway Com- 
pany, as well as an interest and rights in the franchise of said railway company.” 

80 New York v. U. S., 257 U. S. 591, 42 Sup. Ct. * 66 L. ed. 385 (1922) ; 
Village of Hubbard, Ohio v. U. S., 278 Fed. 754 = 3 Ohio 1922), rev’d on 
the merits, 266 U. S. 474, 45 Sup. Ct. 160, 69 L. ed . 389 (1925), without any 
discussion as to plaintiff's interest. 
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demic, in view of the other reasons advanced to support 
the suits in question. (2) The position of the state or 
city as a contingent shipper and consumer. This argu- 
ment of course throws us back to the question of when a 
shipper or consumer has sufficient interest.” (3) The 
state or municipality’s interest in its duty to the residents 
and taxpayers of the locality.“ This ground is obviously 
of the catch-all type and indicates the courts’ unwilling- 
ness to hamper efforts of a governmental authority to pur- 
sue a course which it feels to be in the public interest. 
Closely allied to suits by the state are suits by state reg- 


ulatory bodies. They similarly have been successful in 
obtaining standing to sue.” 


Where a suit is brought to vacate an order concerning 
construction of a new line, or extension or abandonment 
of old lines, a special situation prevails. Section 1 (20) 
of the Act expressly provides: “Any construction, op- 
eration or abandonment contrary to the provisions of this 


paragraph or of paragraph (18) or (19) of this section 
may be enjoined . . . at the suit of the United States, the 
commission, any commission or regulatory body of the 
State or States affected, or any party in interest.” This is 
the unusual situation where the Act expressly provides 
what parties may enjoin the order. Accordingly, suits by 
state authorities have been readily recognized.* Section 
1 (20), however, does not specifically include political 
subdivisions of a state, and since this article was written 


81 Supra p. 657. 


82 City of New York v. U. S., 272 Fed. 768, 769 (E. D. N. Y. 1921); Ten- 
nessee v. U. S., 284 Fed. 371, 374 (M. D. Tenn. 1922) rev'd on merits, 262 
U. S. 318, 43 Sup. Ct. 583, 67 L. ed. 999 (1923). 

83 Department of Public Works of Washington v. U. S., 55 F. (2d) 392, 393 
(W. D. Wash. 1932) (State Department of Public Works could sue to set 
aside order fixing differential in freight rates) ; see I. C. C. v. Oregon-Wash- 
ington R. R. and Navigation Co., 288 U. S. 14, 24, 53 Sup. Ct. 266, 77 L. ed. 
588 (1932). 

84 Supra note 22. 

85 Colorado v. U. S., supra note 22 (suit by a state to set aside order per- 
mitting abandonment); Transit Commission v. U. S., 284 U. S. 360, 52 Sup. 
Ct. 157, 67 L. ed. 342 (1932) (consolidated suit by a state and transit commis- 
sion opposing an abandonment). 
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the Supreme Court has held that a municipality does not 
fall within the category of “any party in interest.” © 
Aside from section | (20) orders, one wonders just how 
far the Supreme Court would accept the “reasons” ad- 
vanced by the three judge courts allowing these suits. 
Will there be no limits to recognizing standing in state or 
local authorities? The interference with a franchise con- 
tract, or with the rates that a state has to pay as shipper 
would seem legitimate arguments which the court could 
accept in rate controversies. But query as to the argu- 
ment that the general public interest automatically pro- 
vides standing to sue for a governmental authority. 
There is of course some differentiation to be made be- 
tween a suit by a state, and a suit by a county or munici- 
pality. Where the state is plaintiff, we should more read- 
ily recognize it to have the requisite interest. The state 
has its constitutional power over intrastate commerce as its 
concern. And while it is common knowledge that the 
Federal power over interstate commerce has inched more 
and more into intrastate fields, nevertheless it seems de- 
sirable that there be someone to voice the constitutional 
rights of the state. That should be an important factor in 
determining whether a state has the necessary standing. 
No such policy need be followed in suits by county or 
municipal authorities. Suppose a county persists in op- 
posing an order of the I. C. C., even though the state au- 
thorities have seen fit to acquiesce. Precisely that situa- 
tion was presented in Moffat Tunnel League v. U. S." 
86In L. Singer & Sons v. Union Pacific R. Co., supra note 17, a divided 
court denied to Kansas City, Mo., and commission merchants in that city the 
right to enjoin an unauthorized extension of defendant’s railroad to a newly 
constructed rival market in Kansas City, Kan. Apparently the Court felt that 
the statutory recognition of state commissions, the Interstate Commerce Com- 
mission, and the Attorney General as appropriate parties, gave adequate protec- 
tion to local interests. Since the city was not a proper party, the Court said it 
would be incongruous to allow private litigants such as commission merchants 
to bring the suit. The dissent pointed out that private litigants had already 
been recognized as parties in interest since Western Pacific R. Co. v. Southern 
Pacific Co., 284 U. S. 47, 52 Sup. Ct. 56, 76 L. ed. 160 (1931) had allowed a 


railroad to enjoin the construction of an unauthorized extension by a competing 
railroad. 


87 289 U. S. 113, 53 Sup. Ct. 543, 77 L. ed. 1069 (1933). 
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where three counties of Colorado, through the Moffat 
Tunnel League, opposed an order allowing the Rio 
Grande to acquire control over the Moffat Road ; whereas 
the State of Colorado and its Public Utilities Commission 
acquiesced in the order. 

The decision assumed that the counties themselves were 
not the plaintiffs. But the whole flavor of the opinion 
denying an “independent legal right” would have been 
equally applicable had the counties been the plaintiffs. 
And the same would be true for whatever policy reasons 
lay behind the result of the case. 

There is a practical reason for limiting a county’s stand- 
ing to sue. In the absence of such restrictions, the device 
of persuading the county to sue would provide an elemen- 
tary means for circumventing a want of sufficient interest 
in the persuading party. 

An important factor in these cases, yet unreflected in 
any particular decision, is the policy of the Commission 


in determining whether or not the issue of standing should 
be raised in the particular controversy. The Commission 
may well desire not to raise the issue in suits where plain- 
tiffs are purporting to assert the public interest of a par- 
ticular area. 


INVESTORS IN SECURITIES OF THE CARRIERS 


We have already discussed a carrier’s standing to sue.” 
Whatever interests it asserts theoretically are those of the 
corporation, rather than of any particular person. There 
may arise a situation where the corporation (voicing the 
interests of its controlling group) has sought, or acqui- 
esced in, a particular order of the Commission, but a 
minority group of stockholders are opposed to the order. 
When do these shareholders have an interest distinct from 
that of the corporate entity enabling them to sue to annul 
the order? 


88 Supra p. 650. 
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In Pittsburgh and West Virginia Ry. Co. v. U.S." the 
Commission granted a certificate of public convenience 
and necessity * authorizing the Wheeling and Lake Erie 
to sell one of its stations at Cleveland and become a tenant 
of a new terminal. The Pittsburgh and West Virginia 
was a connecting carrier of the Wheeling at Pittsburgh, 
and held a minority stock interest in the Wheeling. Suing 
to set aside the order, the Pittsburgh alleged among other 
things that the rental which the Wheeling had to pay for 
the new terminal was so great as to threaten the Wheel- 
ing’s financial stability, and consequently endangered the 
financial interest of the Pittsburgh as a minority share- 
holder. 

Plaintiff was denied standing to maintain the suit.” Its 
. . . financial interest does not differ from that of every 
investor in Wheeling securities or from an investor’s in- 
terest in any business transaction or lawsuit of his corpora- 
tion. Unlike orders entered in cases of reorganization 


“ 


and in some cases of acquisition of control of one carrier 
by another, the order under attack does not deal with the 
interest of investors. The injury feared is the indirect 
harm which may result to every stockholder from harm 


9) 92 


to the corporation. 

Thus the case firmly establishes that the fact alone of 
being a stockholder will not show sufficient interest to 
challenge ordinary orders directed to the carrier corpora- 
tion. As long as the management group of the carrier 
corporation feels the interests of the corporation are not 
endangered, the court is unwilling under ordinary cir- 
cumstances to recognize in a stockholder sufficient inter- 


89 281 U. S. 479, 50 Sup. Ct. 378, 74 L. ed. 980 (1930). 
90 Pursuant to section 1(18) of the Act, supra note 22. 


91 The fact of being a connecting carrier of the Wheeling’s at Pittsburgh was 
said to be of no importance; plaintiff’s lines did not extend to Cleveland, nor 
was there any suggestion that the order affected it as a carrier. 

®2 Of course the lack of standing in no way abridged the right to injunctive 
relief against the corporation if its directors were holding office illegally, or 
acting in violation of the rights of stockholders. But such relief might be had 
rd in a suit invoking the plenary equity jurisdiction of a single judge District 

ourt. 
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est apart from the corporation.” But Justice Brandeis 
does indicate standing will exist to assail a certain kind of 
order, namely an order that deals “with the interest of an 
investor”: “cases of reorganization and in some cases of 
acquisition of control.” 

A suit involving acquisition of control arose in N. Y. 
Central Securities Corp. v. U. S.** Plaintiff securities 
corporation held a minority interest in two railroads. 
Pursuant to sections 5 (2) and 20a (2), the Commission 
authorized the New York Central R. R. to acquire con- 
trol by lease, of the two roads. The New York Central 
R. R. agreed to maintain the lessors’ corporate existence 
and pay interest and other charges; further, to pay to the 
holder of each share of the lessor’s capital stock not owned 
by the New York Central R. R., a specific amount as an- 
nual rental dividends; if unwilling to accept the rentals 
stipulated, the minority shareholders of the lessors had 
the alternative right to sell their stock to the New York 
Central R. R. at values to be fixed by arbitration. Having 
unsuccessfully intervened before the Commission, plain- 
tiff securities corporation sued to annul the orders. Al- 
though denying it relief on the merits, the three judge 
court recognied plaintiff’s standing to sue.” 

The court held plaintiff's alleged injury to be not 
merely derivative, but an independent injury to itself as a 
member of a class created by the leasing agreements: no 
rental payment in the form of guaranteed annual divi- 
dends was to be paid to the lessor corporations for dis- 
tribution to their minority stockholders; nor were pay- 
ments to be made by the New York Central R. R. to itself 
as stockholder of the lessors; but payments were to be 

93 Observe that the Pittsburgh and West Virginia case was decided the same 


term as the Sprunt case, supra p. 667, perhaps marking the high water mark of 
the standing to sue doctrine. 


9454 F. (2d) 122 (S. D. N. Y. 1931), 287 U. S. 12, 53 Sup. Ct. 45, 77 L. ed. 
138 (1932). 

5 Plaintiff also held a minority interest in the N. Y. Central R. R. The 
court held this alone gave no standing “for clearly plaintiff cannot have sustained 
any injury in this respect other than indirectly through the lessee corporation.” 
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made to the minority stockholders who were in effect third 
party beneficiaries of the leasing agreements, and as such 
had an independent standing; it made no difference that 
because of dissatisfaction with the provisions, they were 
unwilling to assert the rights accorded under the agree- 
ment; by the leases they acquired a new interest of a sub- 
stantially independent character from the rights of the 
lessor corporations. 

We notice then that plaintiff's “independent legal right” 
arises out of what is said to be in effect a third party bene- 
ficiary contract. Irrespective of the reasoning, the facts 
of the case are precisely of the kind referred to in Mr. 
Justice Brandeis’s opinion when he spoke of “cases of re- 
organization and in some cases of acquisition of control.” 
He had cited the I. C. C. order which subsequently was 
brought before the three judge court. 

Thus we see the shareholder may have standing only to 
challenge orders dealing “with the interest of an investor” 
in “cases of reorganization and in some cases of acquisi- 
tion of control.” That is the test which Mr. Justice Bran- 
deis has laid down. It remains to be seen what further 
content will be given to that phrase as the cases arise. 


CONCLUSION 


Viewed in the light of developing a consistent and 
understandable body of authority, the cases do not present 
a happy picture. There is ever the feeling that the court 
is struggling to find a way to express, in legal terms, the 
result which it reaches. But thus far, these expressions 
have too often been little more than statements of results, 
rather than reasons. Moreover, it is even more disturb- 
ing to discover numerous decisions in which the problem 
of standing has been tacitly assumed.” 


96 Skinner & Eddy Corp. v. U. S., supra note 43; Assigned Car Cases, 274 
U. S. 564, 47 Sup. Ct. 727, 71 L. ed. 1204 (1927); U.S. v. New River, supra 
note 62; Western Paper Makers’ Chemical Co. v. U. S., 271 U. S. 268, 46 Sup. 
Ct. 500, 70 L. ed. 941 (1926); State of New York v. U. S., 257 U. S. 591, 42 
Sup. Ct. 239, 66 L. ed. 385 (1922). 
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Yet, even though we may find fault with the judicial 
treatment of our problem, certain it seems that any legis- 
lative attempts to define the limits of “standing’” would 
be futile if not foolish. Factors instrumental in effectively 
adjusting the legal relations of the parties are not those 
that are foreseeable in their number or complexity. Con- 
gress has thus far wisely refrained from furnishing a 
statutory formula.” It need only recall the experience of 
the courts, to be reassured in the wisdom of its own self- 
restraint. 

Perhaps a third observation is fitting at this point. That 
observation has reference to the applicability of these de- 
cisions to cases arising under other regulatory statutes. It 
must not be forgotten how each decision is dependent upon 
the particular type of plaintiff, the order involved, the 
section of the statute, and the interpretation of these sec- 
tions as defined by the general policy of the Act. The 
subjects of the different regulatory statutes have their own 
peculiar problems. What rights arise under a particular 
section of a statute is a problem that is peculiar to the in- 
dustry regulated and the statute defining the outlines of 
that regulation. Apparent analogies from cases arising 
under the Interstate Commerce Act should be viewed 
with not a little suspicion. 


_ °™ Compare section 1(20) of the Act allowing “any party in interest” to en- 
join unauthorized extensions, constructions, or abandonments. Supra p. 655. 
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EDITORIAL NOTES 


THE SELECTIVE SERVICE Acts OF 1917 ANp 1940 


The Selective Service Act of 1940 contains many features not found 
in the act of 1917; however, since the majority of these new pro- 
visions concern matters of administrative policy, and the further fact 
that no court decisions have as yet been handed down upon which 
discussion could be predicted, it is believed advisable to confine the 
scope of this note to matters common to both acts. So much has been 
written and said concerning the necessity for and the advisability of 
a peacetime conscription of the nation’s manpower during the past 
six months, it is believed that any additional consideration of the now 
announced policy of the administration in that respect would be 
superfluous. 

Constitutionality 


“The Congress shall have power: . . . to declare war; . . . to 
raise and support armies, but no appropriation of money to that use 
shall be for a longer term than two years; . . . to make rules for 
the government and regulation of the land and naval forces . . . to 


make all laws which are necessary and proper for carrying into exe- 


4 


cution the foregoing powers.” * The Supreme Court, in the Selective 
Draft Law Cases,? stated that the power of Congress to pass a law 
drafting the nation’s manpower must be found in the foregoing 
powers. The principle contention in the Selective Draft Law Cases* 
against the constitutionality of the Selective Service Act of 1917 * 
was that the power of Congress “to provide for calling forth the 
militia to execute the laws of the Union, suppress insurrections and 
repel invasions,” and “to provide for organizing, arming, and dis- 
cipling, the militia and for governing such part of them as may be 
employed in the service of the United States . . .”’® limited the power 
of Congress “to raise and support armies” to the calling out of the 
militia. The court upheld the constitutionality of the Selective Serv- 
ice Act of 1917° in an opinion that leaves little ground upon which 
to contest even the constitutionality of a peacetime draft prescribed by 
the Selective Training and Service Act of 1940.’ 


1 Unitep States Constitution, Art. I, §8. 
sine U. S. 366, 38 Sup. Ct. 159, 62 L. ed. 349 (1918). 


8 [bi 
oie 0 Stat, 76 (1917), 8 U. S. C. § 366 (1934). 
6 Tbid 
7 Public Law No. 783, 76th Cong. (1940). 
[ 687 ] 
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Other, and more specific, attacks were made upon the constitu- 
tionality of the 1917 Act, such as: an unauthorized delegation of the 
legislative power ;* class legislation ;° that it was an interference with 
religious liberty ;*° that it imposed involuntary servitude ;* and that 
it violated the due process clause.’* All of these attempts were like- 
wise unsuccessful. 

Persons Liable to Service 


In the Act of 1917 it was stated that “Such draft as herein pro- 
vided shall be based upon liability to military service of all male 
citizens, or male persons not alien enemies who have declared their 
intention to become citizens, between the ages of twenty-one and 
thirty years, both inclusive, and shall take place and be maintained 
under such regulations as the President may prescribe not inconsistent 
with the terms of this Act.”** The Selective Training and Service 
Act of 1940** is essentially the same, except that it lacks any pro- 
vision to exempt alien enemies in the time of war. 

In the Hearings held on the bill before the House Committee on 
Military Affairs, the lack of any provision to exempt alien enemies in 
wartime was discussed as a possible defect of the bill.1*° In any event 
the 1940 Act does divide the males within the prescribed class into 
three subdivisions; namely, citizens, aliens who have declared their 
intention to become citizens, hereinafter referred to as declarant aliens, 
and aliens who have not declared such intention, hereinafter referred 
to as non-declarant aliens. 

Concerning the power of Congress to compel citizens of the United 
States to perform military service it was said in the Selective Draft 
Law Cases: ** “It may not be doubted that the very conception of a 
just government and its duty to the citizen includes the reciprocal 
obligation of the citizen to render military service in case of need and 
the right to compel it.” Other cases have enunciated similar views.** 


8 Franke v. Murray, 248 Fed. 865 (C. C. A. 8th, 1918). 

® Sugar v. U. S., 252 Fed. 79 (C. C. A. 6th, 1918). 

10 Stephens v. U. S., 247 U. S. 504, 38 Sup. Ct. 579, 62 L. ed. 1239 (1918). 

11 Angelus v. Sullivan, 246 Fed. 54 (C. C. A. 2d, 1917); Story v. Perkins, 
fo red (S. D. Ga. 1917), aff'd 245 U. S. 390, 38 Sup. Ct. 166, 62 L. ed. 

12 Ex parte Kusweski, 251 Fed. 977 (N. D. N. Y. 1918); U. S. v. Olson, 
253 Fed. 233 (W. D. Wash. 1918). 

18 The Selective Service Act of 1917, 40 Stat. 77, §2 (1917), 8 U. S. C. 
§ 366 (1934). 

14 Public Law No. 783, 76th Cong., §3 (a) (1940). 

15 HEARINGS BEFORE THE COMMITTEE ON MILITARY AFFAIRS, House of Rep- 
resentatives, 76th Cong., 3d Sess. (1940) on H. R. 10132. 

16 Supra note 2 at 377. 

17U. S. v. Schwimmer, 279 U. S. 644, 650, 49 Sup. Ct. 448, 73 L. ed. 889 
(1929), “That it is the duty of citizens, by force of arms, to defend our gov- 
ernment against all enemies whenever necessity arises is a fundamental prin- 
ciple of the Constitution.” 
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In respect to non-declarant aliens, Congress is on safe ground in 
exempting them from registration and liability for service, although 
there would be some authority for subjecting them to military service 
when permanently domiciled within the United States.** 

The twilight cases, those in which the question of the power of Con- 
gress to subject aliens to service in the military forces of the United 
States, will arise, as they did under the 1917 Act, from the provision 
of the Selective Training and Service Act of 1940 requiring declarant 
aliens to register and to render military service if called.** Accord- 
ing to the military authorities,”° “An alien friend who is simply pass- 
ing through the country cannot be compelled to serve, otherwise than 
for the temporary purpose of meeting the extraordinary emergency 
of an attack by banditti and the like . . . An alien friend who is 
domiciled—that is to say, who is a permanent resident—can be com- 
pelled to serve, for otherwise he would receive the benefits of a coun- 
try’s existence and government without sharing the burdens. Declara- 
tion of intention to become a citizen, though it does not make a person 
a citizen, is excellent evidence that he is properly to be considered a 
permanent resident. All of the foregoing can be changed by treaty.” 
There is other authority supporting the proposition that declarant 
aliens are subject to military service.” 


The United States has had treaties with foreign countries which 
grant exemption from military service to all citizens of said coun- 
tries.2? But in spite of treaties, declarant aliens were obliged to per- 
form military service under the Act of 1917.2 Other aliens were also 
held liable to military service under the 1917 Act.** 

It is manifest that there can be no alien enemies in time of peace; 


18 DiGEstT OF OPINIONS OF THE JUDGE ADVOCATE GENERAL OF THE ARMY, 
1912-1930, p. 1; Hype, II INtTerNaTIONAL Law, (1922), 244 and 247. 

19 Supra note 14. 

20 Dicest OF OPINIONS OF THE JuDGE ApvocATE GENERAL OF THE ARMY, 
1912-1930, p. 1. 

21 Hype, II INTERNATIONAL Law (1922) 247. 

22 Switzerland, by Treaty of 1850 (2 Malloy’s Treaties, 1762). Spain, by 
Treaty of 1902 (2 Malloy, 1701). Argentina, by Treaty of 1853 (1 Malloy, 20 
Article X). Costa Rica, by Treaty of 1851 (1 Malloy, 341, Article IX). Hon- 
duras, by Treaty of 1864 (1 Malloy, 952, Article IX). Italy, by Treaty of 
1871 (1 Malloy, 969, Article III). Japan, by Treaty of 1911 (3 Malloy, 77, 
Article I). Paraguay, by Treaty of 1859 (2 Malloy, 1364, Article XI). 

23 Ex parte Larrucea, 249 Fed. 981 (S. D. Cal. 1917) in which four Spanish 
subjects who had declared their intention of becoming citizens of the United 
States, and who had been arrested for evading the draft, were unsuccessful in 
obtaining their release by habeas corpus because the court held that the 
Selective Service Act of 1917 superseded the treaty between Spain and the 
United States. 

24U. S. ex rel. Bartalini v. Mitchell, 248 Fed. 997 (E. D. N. Y. 1918); 
Summertime v. Local Board Division No. 10, 248 Fed. 832 (E. D. Mich. 1918) ; 
Ex parte Blazekovic, 248 Fed. 327 (E. D. Mich. 1918). 





690 THE GEORGE WASHINGTON LAW REVIEW 


however, since the 1940 Act applies in time of war as well as peace ** 
it has been suggested ?* that it might be unconstitutional on that 
ground. However, until that question comes before the courts, it 
will remain moot. 

Civil v. Military Law 


In order that an attorney may properly assist a client who seeks 
advice or legal aid in a matter relating to the Selective Service Act, 
it is important to consider whether such client is subject to civil or 
military law. Under the 1917 Act, all persons drafted became sub- 
ject to military law.2”. The Regulations issued pursuant thereto fixed 
the incidence of military jurisdiction at the day and hour specified in 
the order of induction.”* 

Thus, under the practice during the World War, individuals some- 
times became subject to military jurisdiction without any actual 
knowledge on their part that they had been ordered into service.*® 

The Act of 1940 obviates this confusion and subjects to military 
law only those “actually inducted.” *° And the Regulations fix the 
time of actual induction at the moment when the oath is administered 
and the registrant, who is physically present at the induction station, 
is informed that he is in the military service.* 

A rather surprising result under the 1917 Act caused by the fixa- 
tion of the incidence of induction at the time of issuance of the order 
of induction is to be found in the case of Hurley v. Crawley * in 
which a draftee received his order of induction and duly reported to 


25 Public Law No. 783, 76th Cong. (1940) §3 (a), “The President is au- 
thorized from time to time, whether or not a state of war exists, to select and 
induct into the land and naval forces...” 

26 Supra note 15 at 595. 


27 Selective Service Act of 1917, 40 Stat. 76, §2 (1917), 8 U. S. C. $366 
(1934). “All persons drafted into the service of the United States and all 
officers accepting commissions in the forces herein provided for shall, from the 
date of such og ' or acceptance, be subject to the laws and regulations govern- 
ing the Regular Army, . . 

28 SELECTIVE SERVICE RecuLations (2d ed. 1918)) §159 D. After the local 
board has issued the proper order, “From and after the day and hour thus speci- 
= each such registrant shall be in the military service of the United 

tates, ... 

29U. S. ex rel. Feld v. Bullard, 290 Fed. 704 (C. C. A. 2d, 1923), cert. den. 
262 U. S. 760, 43 Sup. Ct. 706, 67 L. ed. 1220 (1922). Registrant was in Brazil 
at time order of induction was mailed and became effective. 

Ps _ eeuniien Training and Service Act of 1940, Public Law No. 783, 76th 

ng., a 

81 TV Sevective Service Recuuations (1940) §429. “After examination at 
the induction station, the selected men found acceptable will be inducted into the 
land and naval forces. An officer of the Army, Navy, or Marine Corps will 
administer a prescribed oath to each of the men. He will then inform them 
that they are members of the land and naval forces, and will explain their ob- 
ligations and privileges.” 

8250 F. (2d) 1010 (App. D. C. 1930). 
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the military authorities. Upon physical examination it was discov- 
ered that he was unfit for servce and he was honorably discharged. 
The court held that by reason of the fact that from the time of issuance 
of the order and his honorable discharge he was subject to the mili- 
tary authority, he was a veteran and entitled to certain veteran’s bene- 
fits. This represents a situation now impossible under the 1940 Act. 


Attempts to Restrain Action of Local Boards 


If it is determined that the individual is subject to civil rather than 
military authority, and if he is registered, or subject to registration, he 
is within the jurisdiction of a local board.** During the World War, 
the majority of attempts to restrain local board action were by means 
of habeas corpus. These attempts were successful only where it could 
be shown that the local board had no jurisdiction over the petitioner,** 
where the local board had jurisdiction, but acted in excess thereof,** 
where the local board acted arbitrarily,** or where there was no evi- 
dence to support the findings of the local board.** 

In Angelus v. Sullivan*® it was held that injunction would not lie 
against a local board. And in U. S. ex rel. Bartalini v. Mitchell *® 
there is a dictum to the effect that local board actions may be reviewed 
by certiorari. 


Attempts to Restrain Action of Courts-Martial 


Under the Act of 1917, as has already been discussed, since tech- 
nical induction and subjection to military law often preceded the 
registrant’s actual entry into the military service in a physical sense, 
and since this feature’s absence from the 1940 Act has been noted, it 
is not likely that so many instances will arise in which it becomes 
necessary to question the authority of the courts-martial. In order 
that the discussion may be more complete, however, it might be well 
to mention at this point that in the case of Collins v. McDonald *° it 
was held that in two instances a Federal District Court may inquire 
into the petitioner’s detention under sentence of a court-martial on a 
writ of habeas corpus; namely, whether the court-martial had juris- 


83] Sevective Service Recutations (1940) § 128, “The jurisdiction of each 
local board shall extend to all persons registered in, or subject to registration 
in, the area for which it was appointed, . 

84U, S. ex rel. Bartalini vy. Mitchell, supre note 24; Angelus v. Sullivan, 
supra note 11; Franke v. Murray, supra note 8 

35 Angelus v. Sullivan, supra note 11. 

36 Angelus v. Sullivan, supra note 11; Franke v. Murray, supra note 8; Ex 
parte Hutflis, 245 Fed. 798 (W. D. N. Y. 1917). 

87 Ex parte Platt, 253 Fed. 413 (E. D. N. Y. 1918). 

38 Supra note 11. 

39 Supra note 24. 

40 258 U. S. 416, 42 Sup. Ct. 326, 66 L. ed. 692 (1922). 

5 
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diction over the person and the offense of which the petitioner was 
convicted, and whether the sentence imposed was within the scope 
of the powers of the court-martial. 


The state courts too are severely restricted in their power to issue a 
writ of habeas corpus to secure the discharge of a person under the 
authority of the military by the decision in Tarble’s Case ** where 
it was held that a state judge has no jurisdiction to issue a writ of 
habeas corpus where the person whose discharge is sought is held 
under the authority, or claim or color of authority of the United States 
by an officer of the United States. If this situation is not apparent 
at the time the issuance of the writ is sought, and the writ is issued, 
the subsequent development of these circumstances upon examination 
of the officer having custody should cause the court to order that no 
further action be taken on the writ. 


Punishment for Failure to Register 


Under the 1917 Act, persons liable to registration, but who failed 
to so register, were upon conviction registered by the local board.*? 
The penalty in most cases was immediate induction into the military 
service.** The reason for this procedure was eloquently worded by 
the then Attorney General as follows: “As the main object of the law 
is the raising of an army and not the filling of a prison, the depart- 
ment seeks to deliver to the military authorities for military service 
all offenders subject to military service and physically fit therefor, 
except those who willfully and rebelliously refuse military service and 
can be subjected to substantial punishment.” * 


Under the 1940 Act the sanction of immediate induction is not 
presently applied to persons who fail to register. They are, of course, 
subject to prosecution and sentence in the civil courts.*® Concerning 
the treatment of one convicted of a violation of the 1940 Act, after 


4113 Wall. 397, 20 L. ed. 597 (U. S. 1871). 


42 Selective Service Act of 1917, 40 Stat. 76, §5 (1917) 8 U. S. C. $366 
(1934). “. . . and any person who shall willfully fail or refuse to present him- 
self for registration or to submit thereto as herein provided, shall be guilty of a 
misdemeanor and shall, upon conviction in the district court of the United States 
having jurisdiction thereof, be punished by imprisonment for not more than 
one year, and shall thereupon be duly registered ; ; 

48 SELECTIVE SERVICE REGULATIONS (2d ed. 1918) § 65, “Whenever a person 
has been convicted of failing to register under the terms of the Selective Service 
law and has subsequently been registered as provided by section 5 of that law, 

he shall be immediately inducted into the military service and sent to a 
mobilization camp.’ 

44 Rep. Atr’y Gen. (1918) 24. 


45 Section 11 of the Selective Training and Service Act of 1940, Public Law 
No. 783, 76th Cong., subjects non-registrant to “imprisonment for not more 
than five years or a fine of not more than $10,000, or by both such fine and 
imprisonment, . . .” 











EDITORIAL NOTES 693 


release from imprisonment, the Regulations state that “the local board 
shall require him to perform the duties” ** required by the Selective 
Service Act. Whether this provision confers power on the local 
board to register the recalcitrant without his consent should he still 
persist in his refusal to comply seems doubtful. The positive language 
conferring this power on the local boards under the 1917 Regula- 
tions ** is lacking, and in fact there is no specific provision in the 1940 
Act as is found in the Act of 1917 ** authorizing such procedure. 

If it be true that the local boards lack power to register an indi- 
vidual against his will, and the law cannot confer that power upon 
them, it will undoubtedly be possible for adamant recalcitrants to 
totally avoid military service by refusing to submit to registration, 
although they will, of course be liable to imprisonment upon sentence 
by the Federal District Courts for each new offense. For if the re- 
calcitrant cannot be registered he cannot be inducted into the military 
service because of the provision in the Act reading as follows: “The 
selection of men for training and service under section 3 . . . shall 
be made . . . from the men liable for such training and service and 
who at the time of selection are registered *® and classified but not 
deferred or exempted; .. .”*° Rosert D. GrBBons. 


War-TIME CONTRACTS AND CONTROL IN EQUITY OF 
“INORDINATE” PROFITS * 


The greed of man which enables otherwise respectable persons to 
profit inordinately from the sale of war-making material to a govern- 
ment fighting for its very existence has written sorry page after 
sorry page in the history of the United States. When this country 
entered the World War in 1917 determined efforts were made to 
limit the profits that might be realized from war-time government 
contracts by individuals and corporations. 


An important phase in the attempt to limit war-time profits was 
the adoption of a “cost plus a percentage of cost” + form of contract 


46 SELECTIVE SERVICE RecuLaTions (1940) § 392. 

47 SELECTIVE SERVICE REGULATIONS (2d ed. 1918) § 65. 
oan Service Act of 1917, 40 Stat. 76, §5 (1917), 8 U. S. C. §366 

49 Underscoring supplied. 

50 Selective Training and Service Act of 1940, Public Law No. 783, 76th 
Cong., §4 (a). 

* The opinions expressed in this editorial are those of the author and in no 
way reflect the views of the Navy Department of the United States government. 

1 Now prohibited by law . . . “. . . provided further, That the cost-plus-a- 
percentage-of-cost system of contracting shall not be used under the authority 
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by the government. The individuals charged with war-time procure- 
ment considered it impossible to forecast the future cost of raw ma- 
terials or the future labor wage scale. They were cognizant of the 
fact that the prospect of profit is the spur to private endeavor. It 
was believed that the “cost plus a percentage of cost” contract would 
insure the contractor against rising prices and the fair percentage of 
profit allowed would induce a maximum effort on the part of the 
contractor. The main reliance in such a contract is that the honest, 
patriotic contractor will keep down the cost in every legitimate way 
as a part of his contribution to the national war effort. 


The opportunity to increase the contractor’s profit by the simple 
expedient of increasing the cost smothered any spark of patriotism 
which might have existed in the breasts of many contractors. The 
record of government contractors, especially in the Naval Shipbuild- 
ing field, was close to disgraceful.* 

The next step towards control of exhorbitant profits and the re- 
duction of flagrant waste of much needed material was the award of 
contracts on a “cost plus a fixed fee” basis. Such a contract removed 
the incentive to run up the cost because the contractor could no 
longer increase his profit by such a simple artifice. 


Obviously some basis for the predetermination of the fixed fee was 
necessary. The fee was determined to be a sum based upon a rea- 
sonable percentage of an estimated cost. The estimated cost was an 
amount arrived at by negotiation between the agents of the govern- 
ment on the one side and the contractor on the other. The agents 
who negotiated for the government were frequently business men 
temporarily serving the government for the duration of the war whose 
interests were close to the interests of industry.* They were moti- 
vated by the desire to assure industry a fair profit. That such a 
result is just should be apparent. However the question remains, 
what is a fair profit and who shall determine that the fee allowed is 
a fair profit? 

The “cost plus a fixed fee” contract proved unsatisfactory because 
there was lacking an incentive to increase the efficiency of operation. 
Efficiency in operation would reduce the production time and save 
vital material, both essential to a government at war. Therefore, yet 
another form of contract was evolved, that of the “cost plus a fixed 


granted by this subsection to negotiate contracts; but this proviso shall not be 
construed to prohibit the use of the cost-plus-a-fixed-fee form of contract. . .” 
Sec. 2 (a) Act of June 28, 1940, Pustic L. No. 671, 76th Cone., 3d Sess. 


2 Sen. Rep. No. 944, 74th Cone., Ist Sess. (1935) part 9 (Nye ComMITTEE 
INVESTIGATIONS). 


3 Sen. Rep. No. 944, 74th Cone., Ist Sess. (1935) part 2, p. 5. 
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fee plus a bonus for savings under an estimated cost.”* Again the 
estimated cost figure was determined by bargaining between agents 
of the government and the contractor. 

The Congress meanwhile did not rely entirely upon the fixing of 
profits by contract but passed a series of excess profit tax laws which 
culminated in a tax of 80% in some cases.® 

The years subsequent to the War of 1917-18 have been filled with 
outcries against the munitions makers.® Efforts to curb the exces- 
sive greed for munitions profits have been embodied in profit limiting 
enactments by the Congress.’ The latest effort towards the limitation 
of such profits by the Congress has fixed the allowable profit at not 
to exceed 7% of the estimated cost of the contract (exclusive of the 
fee).® 

The question of war-time profits has been brought before the 
courts in two cases, United States v. Bethlehem Steel Corporation and 
Bethlehem Shipbuilding Corporation v. United States Shipping 
Board Merchant Fleet Corporation.® Bethlehem sued the Shipping 
Board at law for a balance claimed to be due under several “cost 
plus a fixed fee plus a bonus for savings” war-time contracts for the 
construction of ships. The United States filed a bill in Equity against 
Bethlehem for an accounting and to recover certain sums paid under 
the contracts. 


In 1917 the United States was at war. The need of the govern- 
ment for ships was pressing, almost vital. The Bethlehem Corpora- 
tion was one of the few competent shipbuilding firms in the country 
and it was imperative that the facilities of the Bethlehem shipyards 
be utilized to meet the need of the United States. Although the 
United States might have commandeered their facilities,° Bethlehem 
refused to bid for the construction of any ships upon any basis except 
that of a “cost plus a fixed fee plus a bonus for savings” contract. 
Several contracts were entered into by negotiators for the government 


4See J. J. Preis and Co. v. U. S., 58 Ct. Cl. 81, 85 (1923). A bonus of 20% 
of the cost price of material saved under the allowed yardage per garment was 
provided for in the contract. The contracts with the Bethlehem Corporation, 
post note 9, provided for a bonus for savings of 50%. 

5 Revenue Acts of 1917, 1918, 1921. 

6 Tue New Repustic, January 6, 1941, p. 10. Nye ComMMITTEE INVESTIGA- 
TIONS, supra notes 2, 3. 

7 The Vinson-Trammel Act, Act of March 27, 1934, 48 Stat. 503 (1934), 34 
U. S. C. § 494 (1934). Profit on Naval vessels limited to 11.1% 

8 Act of June 28, 1940, Pusiic L. No. 671, 76th Cone., 3d "Sass. Do1nc 
Bustness UNDER THE DEFENSE ProGRAM, Bureau of National Affairs, Wash- 
ington, D. C. (1940) p. 30. 

9113 F. (2d) 301 (C. C. A. 3d, 1940); 9 U. S. L. Wk. 16, 3094 (U. S. 
1940). 


10 War Poticies Committee Rep., H. R. Doc. No. 163, 72 Cone., Ist SEss., 
(1931); (1941) 54 Harv. L. Rev. 278, 301 (Mobilization for Defense). 
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and Bethlehem. The government negotiators, while expressing dis- 
satisfaction with the estimate of cost agreeable to Bethlehem, said, 
however, that the need of the government was so great that they 
would enter into the contract, albeit reluctantly. 

The estimated cost of the vessels involved was $119,750,000. The 
actual cost was $92,990,520.91. The fixed fee paid to Bethlehem 
was $11,962,400.00. The bonus for savings claimed under the con- 
tract was in excess of $13,000,000.00 of which the government paid 
$8,093,156.60 and then declined to pay more. Both suits were re- 
ferred to a special master and his findings of fact and conclusions of 
law adverse to the government were accepted by the District Court. 
Upon appeal the Third Circuit Court of Appeals remarked that al- 
though Bethlehem may be condemned for taking advantage of the 
Nation’s necessities to profit inordinately, yet affirmed the judgment 
in favor of Bethlehem because the parties were dealing at arm’s 
length. The Supreme Court on October 15, 1940, granted certiorari." 

The government has contended that the percentage of profit real- 
ized by Bethlehem under the contracts is so exhorbitant and uncon- 
scionable as to render the contracts unenforceable at law.’* The 
court replied that the rule of the Earl of Chesterfield v. Jensen** did 
not apply. 

Even though the special master found that Bethlehem expected to 
produce savings by increased efficiency, the court refused to consider 
increased efficiency as the consideration for the bonus for savings 
clause in the contracts.™* 

The court dismissed in a few words the question of whether or not 
the enforcement of the contracts was against the public policy by 
remarking that the contracts were desirable ones. 

Bethlehem’s right to enforcement of the contracts is dependent 
upon the refusal of the court to look behind the negotiators of the 
contracts and thus the court is blinded by the contention that the 
parties were dealing at arm’s length. Is it possible to contract with 
the government by negotiating at arm’s length? The highest judicial 


119 U. S. L. WK. 16, 3094 (U. S. 1940). 


12 Hume vy. U. S., 132 U. S. 406, 10 Sup. Ct. 134, 33 L. ed. 393 (1889). 
Claimant sought to recover on a contract signed by the Acting Secretary of the 
Interior. The item contested called for the payment of 100 times the market 
value of the article. Enforcement of the contract was denied. 

18 ae Sen. 125, 155, 28 Eng. Rep. 28. Cited in Hume v. U. S., supra 
note Iz. 

14 Contra: Burke and James Inc. v. U. S., 63 Ct. Cls. 36 (1927), cert. den. 
274 U. S. 764, 71 L. ed. 1328 (1927). Suit for an amount claimed to be due 
under a cost plus a fixed fee plus a bonus for savings contract, Held, that as 
the bonus for savings clause is severable and the profits sued for (25% of the 
savings) are so exhorbitant, unreasonable and based on a gross error by the 
contractor in his estimates, he is not in equity entitled to recover. 
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authority has declared that contracts when they deal with a subject 
matter which lies within the control of the Congress have a con- 
genital infirmity.° That the Congress has plenary powers over that 
which touches war will be denied by only the most captious.** That 
the policy of the Congress had been expressed seems equally clear.’” 
The mere fact that the bonus for savings clause inserted in the Beth- 
lehem contracts resulted in a profit of over 25% stamps the payment 
of such a profit as against the public policy of these United States. 

The negotiators for the government knew that the estimate of cost 
finally agreed upon included such sums as Bethlehem might have to 
pay under an excess profits tax which might be levied but acquiescence 
by the negotiators could not bind the government. The United States 
must always act through public officers who are required to act in 
good faith towards their principal as everyone dealing with them is 
bound to know.?* Public officers acting for the government have not 
the power to bind the United States to perform a contract which 
would allow the contractor to evade the payment of an excess profit 
tax. There is a serious question whether the agents of the govern- 
ment were acting within the scope of their authority when they al- 
lowed Bethlehem thus to attempt to circumvent the plain intent of 
the Congress to limit war-time profits. 

The court concluded, however, that the parties were dealing at 
arm’s length and was not persuaded by the government’s argument 
that its agents were, when they contracted with Bethlehem, acting 
ultra vires. 

The rea! point in the case that is decisive and should be determina- 
tive lies on the equity side and abides in the relationship between 
Bethlehem, as a corporation, and its sovereign, the United States.’® 


15 Norman v. Baltimore and Ohio Railroad Co., 294 U. S. 240, 307, 55 Sup. 
Ct. 407, 79 L. ed. 885 (1935). Charles S. Collier, Gold Contracts and Legis- 
lative Power, (1934) 2 Geo. Wasu. L. Rev. 354 note 62. Lesser, Constitu- 
tional Powers of the a Exchange —~'e Over Public Utilities 
Holding Companies, (1940) 9 Geo. Wasu. L. Rev. 1128, 1143. 

16 Cohens v. Virginia, 6 Wheat. 264, 382, r L. ed. 257 (U. S. 1820); Gib- 
bons v. Ogden, 9 Wheat. 1, 196, 6 L. ed. 23 (6.S 1824), Lottery Case, 188 
U. S. 321, 347, 352, 23 Sup. Ct 321, 47 L. ed. 492 (1902) ; Kentucky Whip 
and Collar Co. v. Illinois Central Railroad Co., 299 U. S. 334, 345, 57 Sup. Ct. 
277, 81 L. ed. 270 (1936). 

17 REVENUE Acts oF 1917, 1918, 1921. 

18 Whiteside v. U. S., 93 U. S. 247, 23 L. ed. 882 (1876); U. S. v. Barlow, 
132 U. S. 271, 10 Sup. Ct. 77, 33 L. ed. 346 (1889) ; Hume v. U. S., 132 U. S. 
406, 10 Sup. Ct. 134, 33 L. ed. 393 (1889); Burke and James Inc. v. U. S., 
supra note 14. 

19 Most corporations are created by the grant of a charter by a state. Such 
a charter has been held a contract and so protected from impairment by a state 
law by the Constirution, Art. I, Sec. 10. Trustees of Dartmouth College v. 
Woodward, 4 Wheat. 518, 4 L. ed. 629 (U. S. 1819). But the ConstiruTION 
does not prohibit the impairment of contracts by the United States. Although 
for some purposes a state has sovereign powers over the corporation it creates, 
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A corporation is the creature of the sovereign and is allowed to op- 
erate only at the sovereign’s pleasure. The power was present to take 
over Bethlehem’s shipbuilding establishment and such a course was 

seriously considered.”° The shipyard would have been commandeered, 
the personnel employed by Bethlehem would have been required to 
perform the same duties as were performed by them under the con- 
tracts.2* That another course was followed by the government did not 
release Bethlehem from its complete subjugation to the government 
to which Bethlehem, after an estimate of cost satisfactory to their 
rapacious aims was accepted, paid lip service by saying that the con- 
tracts would be entered into upon any terms deemed fair by the 

. chief government agent.*? The urgent need of the government at 
t war only increased the obligation of its creature to give freely of its 

time and efforts in order that the nation might survive. The exist- 

ence of Bethlehem depended upon an outcome of the war favorable 

to the United States. When the United States embarked upon a 

policy which allowed Bethlehem to make a fair profit from its war- 

time contracts, it was an act of a benevolent sovereign not a warrant 
for Bethlehem to profit inordinately from the nation’s necessities. 
The fiduciary relationship which exists between the sovereign and 
the subject imposes the obligation that any dealing between them 
shall be upon the basis of the utmost good faith. The sovereign is 
obliged to allow a fair compensation, the subject is under a duty to 
limit its profit to that consistent with a fiduciary relation as a guardian 
with his ward, as a trustee with his cestui que trust. Even though 
the principle has been enunciated that when government enters the 
market place, it descends to a level with those with whom it asso- 
ciates,”* that does not mean that the subject can close his eyes to the 
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it is well settled that a state of the United States does not possess full sov- 
ereign powers The sovereignty of the states are limited by the powers of the 
Union on the great subjects of war, peace and commerce. Cohens v. Virginia, 
6 Wheat. 264, 382, 5 L. ed. 257 (U. S. 1820). “Private individuals or even 
state governments cannot be admitted to possess the capacity to enter into con- 
tracts which would in any way block the exertion of the sovereign power of 
the United States.” Charles S. Collier, Gold Contracts and Legislative Power, 
(1934) 2 Geo. Wasn. L. Rev. 303, 355 

i 20 See Testimony of Bernard Baruch, War Poricies Comm. Rep. H. R. 

Doc. No. 163, 72d Cong., Ist Sess. (1931). 

. 21 (1941) 54 Harv. L. Rev. 278, 303. 

22113 F. (2d) 301, 304 (C. C. A. 3d, 1940). 

23 Bank of United States v. Planters Bank of Georgia, 9 Wheat. 904, 907, 
6 L. ed. 244 (U. S. 1824). 

It is to be noted that in this case, however, that the Court, held, that the 
government when it entered the market place as the Bank of the United States 
retained enough of the attributes of sovereignity to designate the court in which 
the Bank of the United States could sue. This notwithstanding the Judiciary 
Act that barred an assignee of a chose in action from the federal courts if his 
assignor could not have sued in the federal courts, yet the Bank of the United 

States as such an assignee could sue in the federal court by virtue of its charter. 
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fact that he is dealing with his sovereign. It is true that where the 
government has consented to be sued on a contract, it must be as- 
sumed to have accepted the ordinary incidents of such suits,?* but 
jurisdiction in equity over inordinate profits exacted by a fiduciary 
from the one to whom he owes the duty is an ordinary incident of a 
proper suit. Where fiduciaries deal one with the other a court of 
equity will require the utmost of good faith in all their transactions. 
Equity will not be led to close its eye to inordinate profits made by 
one fiduciary out of the necessities of the other by any claim that the 
parties were dealing at arm’s length. 


During the time of peace the subject trusts the government to pro- 
vide justice, to insure domestic tranquility, and to promote the gen- 
eral welfare.** When war comes the government trusts the subject 
to spring to its defense. This obligation of the subject is well recog- 
nized and was within the contemplation of the framers of our Con- 
STITUTION.”® 


The argument might be made that a corporation is not a subject 
and therefore is not obliged to forego such inordinate profits as can 
be wrung from the nation’s necessities. Such an argument disregards 
the nexus between the corporation and the sovereign. Just as the 
contract has a congenital defect when it deals with a subject matter 
which lies within the control of Congress," so is a corporation from 


the moment it comes into existence liable to the visitorial power of 
the sovereign.** The visitorial power over corporations is a power 
of the state and is exercisable by the courts to correct abuses of cor- 
porate powers or corporate activities injurious to the public.”* Lord 


24 Standard Oil Co. v. United States, 267 U. S. 76, 79, 45 Sup. Ct. 211, 69 
L. ed. 519 (1924). Contra: Lynch v. United States, 292 U. S. 571, 54 Sup. 
Ct. 840, 78 L. ed. 1474 (1934): (1935) 3 Geo. Wasu. L. Rev. 399, 402. “Con- 
sent to sue the United States is a privilege accorded, not a grant of a property 
right protected by the Fifth amendment. The consent may be withdrawn, al- 
though given after much deliberation and for a pecuniary consideration.” The 
Court remarked that contracts between a nation and an individual are only 
binding on the conscience of the sovereign and have no pretensions of compulsive 
force. It would seem that a contract binding the conscience of the sovereign 
would as well require conscientious conduct on the part of the individual.” 

25 “We, the People of the United States, in order to form a more perfect 
union, establish justice, insure domestic tranquility, promote the general wel- 
fare, and secure the blessings of liberty to ourselves and our posterity, do or- 
dain and establish. . .”. Constitution, Preamble. 


26 Selective Service Draft Cases, 245 U. S. 366, 381, 38 Sup. Ct. 159, 62 L. 
ed. 349 (1917). 


27 Supra note 15. 


28 Pound, Visitorial Jurisdiction over Corporations in Equity (1936) 49 Harv. 
L. Rev. 369. 


29 Attorney General v. Railroad Companies, 35 Wis. 425, 524 (1874). In- 
formations were filed by the Attorney General in Equity and injunctions were 
sought against the railroad companies that were charging rates in excess of 
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Holt early laid down the rule in England when he said, “Every private 
corporation has a visitor and the visitor is the king through his 
courts.”*° The power of a state to exercise visitorial jurisdiction 
over a corporation in order to protect the public from unreasonable 
exactions has been affirmed by the courts.** That Equity has juris- 
diction to rectify corporate activities injurious to the public is estab- 
lished. What could be more injurious to the public than for a cor- 
poration to sap the war-making abilities of the nation by a grasping 
greed for inordinate profits garnered from the nation’s necessities? 

The courts have been reluctant to look beyond the terms of the 
contracts and so have made it almost impossible to adjust outrageous 
agreements made under the pressure of an emergency.*? The famous 
case of the United States v. Union Pacific Railroad Co.** is an illus- 
tration of such reluctance. 

When the frontier of the United States was flung westward two 
thousand miles** to the Pacific slope and that pleasant land had been 
settled by immigration from other parts of the United States, the 
problem of providing transportation facilities to link the Mississippi 
valley to the Pacific slope was a national concern. The Congress, 
to assist the construction of railroads, granted to the railroad com- 
panies huge tracts of public lands and in the case of the Union Pacific 
loaned some $30,000,000.00 in government bonds to the company. 
The financial operations of the company became a public scandal and 
the Congress considering that public funds had been wasted by im- 
provident contracts entered into by the company, passed an act which 
directed the Attorney General to institute a suit in Equity to recover 
funds so wasted.*® The theory of the government was that the com- 
pany in its handling of the property furnished by the United States 
was a trustee. The Court decided that there was no trust relation- 
ship because there was no cestui que trust.** 

The Court, however, remarked that it would not say that there 
could be no trust relationship. The question of the war-making 


powers of the national government was not considered in the Union 
Pacific case. 


those fixed by state statutes. The railroads contested the jurisdiction of the 
court. The court in upholding its jurisdiction said that Equity jurisdiction 
was essential iy public order and welfare. 

80 King v. Lee, 1 Shower 251, 252 (1689). Pound, Visitorial Jurisdiction 
over Corporations in Equity, supra note 29 at 371. 

31 Venner v. Chicago City Railway Co., 246 Ill. 170, 92 N. E. 643 (1910), 
yd General v. Railroad Companies, supra note 29. Pound, supra note 28 
at 
82 Sen. Rep. No. 944, 74th Cone., Ist Sess. (1936) part 4, p. 38. 

88 U. S. v. Union Pacific Railroad Co., 98 U. S. 569, 25 L. ed. 143 (1878). 
84 Treaty of Guadalupe, February 2, 1848. 

85 Act of March 3, 1873, 17 Stat. 509 (1873). 

36 Supra note 33. 
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While it is true that there exists between a trustee and his cestui 
a fiduciary relationship which is within the jurisdiction of Equity, 
yet it cannot be said that the only fiduciary relationship that Equity 
will recognize is that of trustee and cestui que trust. A technical trust 
is not necessary to raise a fiduciary relationship. The courts have 
always been careful not to fetter the beneficial jurisdiction of Equity 
by defining the exact limits of fiduciary relationship. Wherever two 
persons stand in such a relation that, while it continues, confidence is 
necessarily reposed by one in the other, and that confidence is abused 
or the person in whom confidence is placed avails himself of his posi- 
tion to obtain an advantage of the other, he will not be permitted to 
retain that advantage although the transaction could not have been im- 
peached if no confidential relationship had existed.*7 Where a person 
has rights and duties which he is bound to exercise for the benefit 
of another, it can be said generally, that a fiduciary relationship exists 
and this may be by reason of the superior intelligence of the one over 
the other or a superior knowledge of a fact involved in a business 
transaction.** It is not necessary that the relation and duties in- 
volved be legal; they may be either moral, social, domestic, or merely 
personal.*® 


Where one intrusts his property to another for a particular purpose 
it is received in a fiduciary capacity.*° It is a well settled Equitable 
rule that any one acting in a fiduciary relation will not be permitted 
to make use of that relation to benefit his own personal interest, except 
with the full knowledge and consent of the other person, and such 
other person must be in possession of all his powers before he can 
be bound by that knowledge and consent.** 


A fiduciary relationship arises whenever a trust is specially reposed 
in the skill or integrity of another.** The trust reposed is not the 
technical legal relation which arises when the legal title is in one and 
the equitable title is in another, but rather the common understanding 
of the term “trust” is meant, that is to say, a confident reliance on 
the integrity, veracity, or justice of another.** 


87 Mors v. Peterson, 261 Ill. 352, 356, 104 N. E. 216 (1914) ; Puckett v. Dyer, 
203 N. C. 684, 167 S. E. 43 (1932); Tate v. Williamson, L. R. 2 Ch. 55, 61 
(per Lord Chelmsford). Pomeroy, Equity Jurispiction (3d ed. 1905) § 956. 

38 Koehler v. Haller, 62 Ind. App. 8, 112 N. E. 216 (1916). 


39 Mors v. Peterson, supra note 36; Merchants National Bank and Trust 
Co. v. Kloth, 360 Ill. 294, 196 N. E. 214 (1935). II Worps anp Purases, 
(5th series) 969. 


40 Britton v. Ferrin, 171 N. Y. 235, 242, 63 N. E. 954 (1902). 
41 Commissioner Internal Revenue, 78 F. (2d) 768, 773 (C. C. A. 10th, 1935). 
om McKinley v. Lynch, 58 W. Va. 44, 51 S. E. 4, 9 (1905). BiceLtow, Fraups 


43 STANDARD DICTIONARY. 
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The government withheld the exercise of its power to commandeer 
Bethlehem’s shipbuilding facilities because a trust was specially re- 
posed in the skill and integrity of Bethlehem. Although the govern- 
ment negotiators expressed dissatisfaction of Bethlehem’s terms they 
in effect said, “God help us, our need is so great we must rely upon 
Bethlehem’s superior intelligence as to the conditions under which 
they are building ships.” The government when it agreed to defray 
the cost of the ships to be built removed all risk of loss from Beth- 
lehem and so entrusted to Bethlehem the right to obligate the gov- 
ernment for such sums as should be necessary to defray the cost of 
material and labor. Here was present a superabundance of elements, 
anyone of which is sufficient to impress a fiduciary relationship upon 
Bethlehem in its contracts with the government. We have seen that 
even full disclosure to an agent of the government is not sufficient to 
charge his principal with that knowledge which would influence a 
court of Equity to permit one fiduciary to profit inordinately at the 
expense of the other.** The visitorial power of the court of Equity 
alone is sufficient to prevent Bethlehem’s corporate activity from in- 
juring the public by exacting an inordinate profit from the nation’s 
necessity.*® 

The visitorial power of Equity over corporations is a powerful 
weapon *° which has lain too long unused in the public arsenal and is a 
particularly effective means of foiling the unconscionable greed for 
inordinate profits. 

This nation is founded upon the great ideals of liberty and equality. 
The courts are consecrated as the defenders of these ideals against 
the assaults of opportunism, the expediency of the passing hour, the 
erosion of small encroachments, the scorn and derision of those who 
have no patience with general principles.** 

The country is faced with extreme danger. The requirements of 
national defense will entail the expenditure of vast sums of money. 
The contracts entered into by the government involve billions of dol- 
lars. The Congress has endeavored to limit the profit that may be 
realized from munition contracts but it is a denial of the powers that 
lie in the national government through its courts and especially the 
courts of Equity to rely solely upon the foresight of the lawmakers to 
protect the public interest from rapacious, unpatriotic contractors. It 


44 Hume v. U. S., supra note 18. 

45 Attorney General v. Railroads, supra note 29. 

re Visitorial Jurisdiction over Corporations in Equity, supra note 29 
at b 

47 Cohens v. Virginia, 6 Wheat. 264, 382, 5 L. ed. 287 (1820); (1923) 36 
Harv. L. Rev. 909, 915. Benyamin N. Carpoza, THE NATURE OF JUDICIAL 
Process, (1922) 92, 94. 
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is not enough to lock the stable door after the thief has stolen the 
horse. The time is at hand when the court of Equity should by apply- 
ing the sound principles of its beneficent jurisdiction protect the 
paramount public interest by recognizing the fiduciary relationship 
which in fact exists between the government in the exercise of its 
war-making powers and the contractors who supply the sinews of war. 


Joun H. CorrMan. 


THE PRESIDENT’S POWER OF REMOVAL AND THE T. V. A. 


The interesting question of the President’s power to remove federal 
officers from their positions has been revived by the recent decision of 
the Sixth Circuit Court of Appeals denying recovery of salary which 
would have accrued to Dr. Arthur E. Morgan had he not been dis- 
missed from the Tennessee Valley Authority board of directors by 
President Roosevelt.’ 


Constitutional Provisions and the Decision of 1789 


The ConstiTuTION does not refer to a right of removal and from 
a reading of that document it cannot be determined whether the 
power to remove an officer of the United States is vested in the Presi- 
dent or in the Congress. The President is given the power to ap- 
point, with the consent of the Senate, officers of the government.? 
He is vested with the “excutive power,” * and is charged with the 
duty of seeing that the laws are faithfully executed.* The Congress, 
on the other hand, is given the authority to make all laws needed to 
carry out the enumerated powers and all other powers vested in the 
United States or in any department thereof.> It also has the power to 
vest the appointment of inferior officers in the President, courts, or 


Pt ieee v. Tennessee Valley Authority, 115 F. (2d) 990 (C. C. A. 6th, 


2Unitep States Constitution, Art. II, §2, cl. 2, provides in part: “He 
shall have Power, by and with the Advice and Consent of the Senate, to make 
treaties, provided two-thirds of the Senators present concur; and he shall 
nominate, and by and with the Advice and Consent of the Senate, shall appoint 
Ambassadors, other public Ministers and Consuls, Judges of the Supreme Court, 
and all other Officers of the United States, whose Appointments are not herein 
otherwise provided for, and which shall be established by Law.” 

8 Unitep States Constitution, Art. II, §1, cl. 1, states: “The executive 
Power shall be vested in a President of the United States of America.” 

4Unitep States Constitution, Art. II, §3, reads in part: “he shall take 
Care that the Laws be faithfully executed.” 


5 Unitep States Constitution, Art. I, § 8, cl. 18, provides: (The Congress 
shall have power) “To make all Laws which shall be necessary and proper 
for carrying into Execution the foregoing Powers, and all other Powers vested 
by this Constitution in the Government of the United States, or in any De- 
partment or Officer thereof.” 
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department heads. And the Congress has the power of impeach- 
ment.” 

Inasmuch as there is a considerable justification for the assumption 
that Congress has the constitutional right to exercise a general power 
of removal of all officers of the government, it becomes advisable to 
go behind the law as currently stated by the courts to determine 
whether there was any intention to grant to the President a power 
of removal. Such an examination reveals that there were conflicting 
opinions on the removal power and it appears that the maxim “the 
power to appoint carries with it the power to remove” which has 
frequently been expressed by the courts should not be accepted with- 
out question. 

It is true that the legislative “Decision of 1789” resulted in a con- 
firmance of the President’s power to remove a cabinet member. This 
“decision” arose out of a debate in the first Congress over Mr. Mad- 
ison’s bill to establish a Department of Foreign Affairs. The bill 
provided, inter alia, that the head of such department was “to be re- 
movable from office by the President of the United States.” Some 
of the members in the House were of the opinion that mention of the 
removal power in such a case was superfluous as said power was 
already in the President. Others thought the removal power should 
be exercised by the President with the advice and consent of the Sen- 
ate.° There was also a group that thought, according to the residuum 
of power doctrine, that inasmuch as no mention of the power to re- 
move was found in the CoNSTITUTION it was a matter for Congress 
to dispose of by reason of Art. I, Sec. 8, cl. 18.°° Several members 
were of the opinion that the removal power was to be exercised by 
the Congress as an impeachment power under Art. I, Secs. 2 and 3." 
Hence, the members of the first Congress under the ConsTITUTION 
had at least four theories of the removal power as it was related to a 


6 Unitep States Constitution, Art. II, §2, cl. 2, reads in part: “but the 
Congress may by Law vest the Appointment of such inferior Officers, as they 
may think proper, in the President alone, in the Courts of Law, or in the 
Heads of Departments.” 

7Unritep States Constitution, Art. I, §2, cl. 5, states: “The House of 
Representatives shall choose their Speaker and other Officers; and shall have 
the sole Power of Impeachment,” and Art. I, §3, cl. 6, provides that “The 
Senate shall have the sole Power to try all Impeachments.” 

8In the absence of a specific provision in the Constitution relating to a 
power an examination of the historical background of that document may be 
made to determine the intention or philosophy of those who attended the con- 
stitutional convention. See Pollock v. Farmers Loan & Trust Co., 158 U. S. 
601, 619, 15 Sup. Ct. 912, 39 L. ed. 1108 (1895). 

® This opinion appears to have prevailed when the statute questioned in the 
Myers case was enacted. See discussion of the Myers case, infra. 

10 Supra note 5. 

11 Supra note 7. 
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purely executive officer.* Upon a vote in the House it was decided 
that the President did have the power to remove such officer without 
any grant of this power to him by the Congress and the clause in 
Mr. Madison’s bill was changed to read “Whenever the said prin- 
cipal officer shall be removed from office by the President of the 
United States. . .”** This action subsequently became known 
as the “Decision of 1789” and is often relied upon as a basis for show- 
ing that the President has a power of removal over superior executive 
officers. 

But it should be remembered that in 1789 there was no Interstate 
Commerce Commission, Federal Trade Commission, nor other quasi- 
legislative or quasi-judicial bodies as there are today so the problem 
of the President’s removal power of officers other than those which 
exercised purely executive functions was not of great importance. 
An exception to this general observation was the Comptroller of the 
Treasury. Mr. Madison was of the opinion that a different rule as 
to the removal power than that expressed by the “Decision of 1789” 
might obtain with respect to the Comptroller whom he considered as 
being neither an executive nor judicial officer..* This opinion has 
been approved by the United States Supreme Court in the Rathbun 
case *® and while it did not seem to carry much weight in the first 
Congress (as the Comptroller was then placed in the Treasury De- 
partment and he was, presumably, subject to removal by the Presi- 
dent) in 1921 Congress created the position of Comptroller General 
(an office independent of the executive branch of the government) 
and abolished the position of the Comptroller of the Treasury.’® 


12 See the debates in 1 ANNALS oF ConcreEss, Cols. 383-608; Corwin, Tenure 
of Office and the Removal Power (1927) 27 Cor. L. Rev. 353, 361; Ex parte 
Hennen, 13 Pet. 230, 233, 10 L. ed. 136, 140 (U. S. 1839). 

18 The vote in the Senate on the bill was a tie and Vice-President Adams 
cast his vote in favor of the bill thereby passing it. The relevant section read 
as follows: “That there shall be in said department an inferior officer, to be 
appointed by said principal officer, and to be employed therein as he shall deem 
proper, and to be called the Chief Clerk of the Department of Foreign Affairs, 
and who, whenever the said principal officer shall be removed from office by the 
President of the United States, or in any other case of vacancy, shall during 
such vacancy have the charge and custody of all records, books, and papers 
Pg ye: to the said department.” Sec. 2 of the Act of July 27, 1789, 1 
Stat. 28 (1789). 

14In speaking of the Comptroller’s duties as an examiner of claims against 
the government Mr. Madison said: “The necessary examination and decision 
in such cases partake too much of the judicial capacity to be blended with the 
executive. I do not say that the office is either executive or judicial; I think 
it is rather distinct from both, though it partakes of each, and therefore some 
modification accommodated to these circumstances ought to take place.” 1 
ANNALS oF Conaress, Cols. 611-612. 

18 Rathbun v. United States, 295 U. S. 602, 55 Sup. Ct. 869, 79 L. ed. 1611 
(1935) (Also known as Humphrey v. United States). 


16 The Budget and Accounting Act, 1921, provides, inter alia, that “There 
is created an establishment of the Government to be known as the General Ac- 





THE GEORGE WASHINGTON LAW REVIEW 


Decisions 


Although the history of litigation relating to the removal power is 
studied with some of the most important cases in constitutional law it 
can be said that the only reliable doctrine developed prior to the de- 
cision in the Myers case ** (1926) was the rule that the power to 
appoint inferior officers, when given by the Congress, carries with it 
the power to remove such officers unless otherwise provided by 
statute.* The law, as reflected in the decisions, was unsettled as to 
what rule should prevail where Congress placed limitations upon the 
removal of such officers. In the case of Marbury v. Madison,!® Mar- 
bury had been nominated by President Adams to serve as a justice of 
the peace in the District of Columbia. The Senate had confirmed the 
appointment, and Marbury sought to have the United States Supreme 
Court issue a writ of mandamus against Mr. Madison, the Secretary 
of State, compelling him to deliver the commission. The statute 
under which the appointment was made provided :*° 


that there shall be appointed in and for each of the said counties, 
such number of discreet persons to be justices of the peace as 
the President of the United States shall, from time to time, think 
expedient, to continue in office for five years ; 


While the broader issue of the case related to the constitutional 


authority of Congress to enlarge upon the original jurisdiction of the 


counting Office, which shall be independent of the executive departments and 
under the control and direction of the Comptroller General of the United States. 
The offices of the Comptroller of the Treasury and Assistant Comptroller of 
the Treasury are abolished. . . . All powers and duties now conferred or im- 
posed by law upon the Comptroller of the Treasury . . ., shall, . . . be vested 
in and imposed upon the General Accounting Office and be exercised without 
direction from any other officer. . . . The Comptroller General or the As- 
sistant Comptroller General may be removed at any time by joint resolution of 
Congress after notice and hearing, when, in the judgment on Congress, the 
Comptroller General or Assistant Comptroller General has become permanently 
incapacitated or has been inefficient, or guilty of neglect of duty, or of mal- 
feasance in office, or of any felony or conduct involving moral turpitude, and 
for no other 7". and in no other manner except by impeachment.” 42 Stat. 
20 (1921), 31 U. S. C. §41 (1934). See Donovan and Irvine, The President’s 
og Ay ‘Remove Members of Administrative Agencies (1936) 21 Corn. L. Q. 


17 Myers v. United States, 272 U. S. 52, 47 Sup. Ct. 21, 71 L. ed. 160 (1926). 


18 Ex parte Hennen, supra note 12 at 259 (removal of a clerk of court by a 
judge); Keim v. United States, 177 U. S. 290, 293, 20 Sup. Ct. 574, 575, 44 
L. ed. 774, 776 (1900) (removal of a clerk in Interior Department by Secre- 
tary of Interior); Reagan v. United States, 182 U. S. 419, 426, 21 Sup. Ct. 
842, 845, 45 L. ed. 1162, 1165 (1901) (removal of Commissioner of Court by a 
judge); Burnap v. United States, 252 U. S. 512, 518, 40 Sup. Ct. 374, 377, 64 
L. ed. - 696 (1920) (architect removed by Chief of Engineers, War De- 
partment). 


191 Cranch 137, 2 L. ed. 60 (U. S. 1803). 
20 Act of February 27, 1801, 2 Stat. 103 (1801). 





EDITORIAL NOTES 707 


Supreme Court it was also pointed out by Chief Justice Marshall 

that : 
Mr. Marbury, then, since his commission was signed by the 
President and sealed by the Secretary of State, was appointed ; 
and as the law creating the office gave the officer a right to hold 
for five years, independent of the executive, the appointment was 
not revocable, but vested in the officer legal rights, which are pro- 
tected by the laws of his country.”* 


Chief Justice Taft, in the Myers case, refers to this passage as 
being purely an obiter dictum and wholly unnecessary to solve the 
problem before the court. Better reasoning indicates that it is not 
an obiter dictum but an important part of the case. It is apparent 
that if Marbury was not entitled to the commission the court would 
not have been concerned with the authority of Congress to enlarge its 
original jurisdiction. But since Marbury had been appointed and 
had not been properly removed he was entitled to his commission and 
the court at that stage had to face the question of invalidity of an Act 
of Congress. It is also interesting to note that Marbury was not only 
an inferior officer but an officer of the judicial branch of the govern- 
ment, or possibly an officer of the legislative branch when it is re- 
membered that the District of Columbia comes within the jurisdic- 
tion of Congress but, in any event, not an executive officer. 

In United States v. Perkins,” a case which involved the removal 
of a naval cadet-engineer by the Secretary of the Navy contrary to 
the provisions of a statute, the court said: 


We have no doubt that when Congress, by law, vests the appoint- 
ment of inferior officers in the heads of departments it may limit 
and restrict the power of removal as it deems best for the public 
interest. 

This, then, stands for the proposition that Congress may limit the 
removal power of a cabinet member. That Congress may not so 
limit the removal power of the President, as to an inferior executive 
officer, was established by the court in the Myers case. 

In Shurtleff v. United States ** the complainant had been appointed 
a general appraiser of merchandise in 1890. He held office under a 
statute which provided that an appraiser could “be removed at any 
time by the President for inefficiency, neglect of duty, or malfeasance 
in office.” ** He was removed by President McKinley in 1899 with- 


: cy. — v. United States, 167 U. S. 324, 17 Sup. Ct. 880, 42 L. ed. 
185 (1897). 

22116 U. S. 483, 6 Sup. Ct. 449, 29 L. ed. 700 (1886). 

23189 U. S. 311, 23 Sup. Ct. 535, 47 L. ed. 828 (1903). 

24The Act of June 10, 1890, provided in part “That there shall be appointed 
by the President, by and with the advice and consent of the Senate, nine gen- 
eral appraisers of merchandise, each of whom shall receive a salary of seven 


6 
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out cause. The Supreme Court held that the President had the 
power to remove such an officer for causes other than those stated or 
for no cause at all because the right of removal of the President had 
not been taken away by specific language. The court, in other words, 
laid down the doctrine that a mere implication of the withdrawal of 
the removal power from the President was not sufficient. It further 
stated that the purpose of naming specific reasons for dismissal by 
the President was to require a hearing if the officer was removed for 
any of those reasons. It is interesting to note that although the 
specifications of tenure were different in the two cases, the removal 
provisions of the statute in question were identical with the terms of 
the statute involved in the Rathbun case **—a subsequent case in which 
the court sanctioned withdrawal of the presidential removal power by 
implication. 

In Myers v. United States ** Chief Justice Taft, an ex-President, 
presented an exhaustive survey of the law relating to the President’s 
removal power. His opinion occupies seventy-one pages of the re- 
port. In that case the facts were as follows: President Wilson had 
appointed Myers, with the consent of the Senate, to be a postmaster 
at Portland, Oregon, under the Act of July 12, 1876,?" which pro- 
vided : 

Postmasters of the first, second and third classes shall be ap- 
pointed and may be removed by the President by and with the 


advice and consent of the Senate and shall hold their offices for 
four years unless sooner removed or suspended according to law. 


In 1920 his resignation was demanded and refused. The Postmaster 
General, with the approval of the President, then ordered his removal 
and the President gave a recess appointment to another person. The 
Senate advice and consent was not sought when the removal was 
made. Myers brought suit in the Court of Claims for the salary which 
would have accrued to him if he had continued in office until the 
expiration of his term, contending that under the statute authorizing 
his appointment he could be removed by the President only with the 
advice and consent of the Senate and in no other manner. The Court 


thousand dollars a year. Not more than five of such general appraisers shall 
be appointed from the same political party. They shall not be engaged in any 
other business, avocation, or employment, and may be removed from office at 
any time by the President for inefficiency, neglect of duty, or malfeasance in 
office.” 26 Stat. 131 (1890). 

25 See note 31 infra. 

26See supra note 17. Noted in (1927) 11 ConstituTionaL Review 34; 
(1927) 7 B. U. L. Rev. 65; (1927) 1 Cin. L. Rev. 74; (1926) 12 Corn. L. 
Q. 67; (1927) 21 Int. L. Rev. 733; (1927) 2 Inv. L. J. 399; (1926) 25 
Micu. L. Rev. 280; (1926) 11 Minn. L. Rev. 166; (1926) 13 Va. L. Rev. 
122; (1927) 36 Yate L. J. 370. 

2719 Stat. 78 (1876), 39 U. S. C. $31 (1934). 
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of Claims held that Myers had unduly delayed in bringing his suit 
and gave judgment against him. The Supreme Court held other- 
wise, but affirmed the judgment on the ground that the statute in 
question was an infringement by the Congress upon the President’s 
removal power. There does not appear to be much doubt that the 
decision was open to criticism and several writers have also pointed 
out that the opinion went much further than was necessary to decide 
the case actually before the Court.** Inasmuch as Myers was an 
inferior officer and since the “Congress may by law vest the appoint- 
ment of such inferior officers, as they think proper, in the President 
alone, in the Courts of Law, or in the Heads of Departments” ** it 
would seem that Congress could place limitations upon the removal 
of such officers, as was held to be the law in the Perkins case with 
respect to removal by a cabinet member. Instead of attempting to 
construe the meaning of the ConsTITUTION itself, however, the Court 
placed special emphasis on the “Decision of 1789,” which actually did 
not relate to the removal of an inferior officer but to the removal of a 
cabinet member, and arrived at the conclusion that the President had 
an illimitable removal power. 

Rathbun v. United States,*° decided in 1935, is the most recently 
decided removal power case by the Supreme Court. Rathbun sued, 
as executor, to recover the salary due William E. Humphrey from 
the time of his removal until his death in 1934. Humphrey had been 
reappointed to serve as a Federal Trade Commissioner by President 
Hoover, with the consent of the Senate, under a statute which pro- 
vided that commissioners should hold office for seven years and that 
any commissioner could be removed by the President for certain 
named causes.*t He was removed by President Roosevelt in 1933 
for reasons other than those stipulated in the statute. In deciding 
that the President did not have the power to remove a member of 
the Federal Trade Commission the Court said: 


Whether the power of the President to remove an officer shall 
prevail over the authority of Congress to condition the power by 


28 See, for example, Corwin, supra note 13, and (1927) 2 Inp. L. J. 399. 

29 UNITED STATES ConstITUTION, Art. II, §2, cl. 2. 

80 See supra note 15. Noted in (1935) 15 B. U. L. Rev. 825; (1935) 35 
Cot. L. Rev. 936; eu" 49 Harv. L. Rev. 330; (1935) 33 Micu. L. Rev. 
1256; (1935) 22 Va. L. Rev. 90. 

31 The Act of September 26, 1914, provides “That a commission is hereby 
created and established, to be known as the Federal Trade Commission (here- 
inafter referred to as the commission), which shall be composed of five com- 
missioners, who shall be appointed by the President, by and with the advice and 
consent of the Senate. Not more than three of the commissioners shall be 
members of the same political party. The first commissioners appointed shall 
continue in office for terms of three, four, five, six, and seven years, respectively, 

., but their successors shall be appointed for terms of seven years. . . 
Any commissioner may be removed by the President for oa neglect of 
duty, or malfeasance in office.” 38 Stat. 717 (1914), 15 U. S. C. $41 (1934). 
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fixing a definite term and precluding a removal except for cause 
will depend upon the character of the office; the Myers decision, 
affirming the power of the President alone to make the removal, 
is confined to purely executive officers; and as to officers of the 
kind here under consideration, we hold that no removal can be 
made during the prescribed term for which the officer is ap- 
pointed, except for one or more of the causes named in the ap- 


plicable statute. 

The court distinguished the Shurtleff case on the ground that the 
statute involved in that case did not limit the tenure whereas the 
Federal Trade Commission Act establishes seven-year terms. Since 
no officer (other than a judicial officer) is presumed to have a life 
tenure, reasoned the Court, the holding in the Shurtleff case was 
correct. It was further pointed out that the Federal Trade Commis- 
sion was intended to be independent of executive authority and that 
the statute creating it did intend to limit the executive power of re- 
moval. The court then proceeded to distinguish the Myers case on 
the ground that the decision in that case was controlling only where 
the officer removed was an executive officer. The “dictum” of Chief 
Justice Marshall which appeared in Marbury v. Madison, which had 
been rejected by the Court in the Myers case, was readopted and 
much of the material in the Myers case opinion was rejected as 
dictum. 

Whatever, then, may have been the earlier law in regard to the 
removal power and there were undoubtedly some conflicting opinions 
as to what it was, the present-day rules, as developed by the Myers 
case and the Rathbun case, may be summarized as follows: 


1. The power to remove purely executive officers is a part of 
the executive power, and Congress may not interfere with this 
power, as far as the President is concerned, by imposing statu- 
tory limitations upon such power. 


2. Congress may impose limitations upon the President’s 
power of removal where the officer’s duties are quasi-legislative 
or quasi-judicial in nature. 


3. The executive power of removal does not extend to officers 
of the legislative or judicial branches of the government. 


The T. V. A. Case 


In Morgan v. Tennessee Valley Authority, involving the right of 
President Roosevelt to remove Dr. A. E. Morgan from the T. V. A. 
board of directors, the District Court dismissed the complaint.*? 
There were only two points in the case; First, whether the T. V. A. 
Act ** did attempt to limit the President’s removal power and Sec- 


8228 F. Supp. 732 (E. D. Tenn. 1939). 
88 48 Stat. 58 (1933), 16 U. S. C. § 831 (1934). 
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ond, if so, was such limitation within the power of Congress. Section 
4f of the T. V. A. Act provides: 


The board shall select a treasurer and as many assistant treas- 
urers as it deems proper, . . ., Provided, that any member of 
said board may be removed from office at any time by a con- 


current resolution of the Senate and the House of Representa- 
tives. 






































It was contended that this proviso, by implication, took the removal 
power from the President. The Court held, that even if the Con- 
gress possessed the power in this case to withdraw executive removal 
power, it had not done so and therefore the complaint was without 
merit. The ratio decidendi of the holding was that the Congress had 
not specifically withdrawn the executive’s removal power and inas- 
much as the legislation was enacted subsequent to the decision of the 
Shurtleff case (requiring a specific statement of withdrawal of such 
power) and before the Rathbun case (which permits withdrawal of 
such power by implication) the Congress would have been specific 
if it desired exclusive removal power. The decision of the Circuit 
Court ** was more convincing. That court said: 


It requires little to demonstrate that the Tennessee Valley Au- 
thority exercises predominantly an executive or administrative 
function. . . . The board does not sit in judgment upon private 
controversies, or controversies between private citizens and the 
government, and there is no judicial review of its decisions, 
except as it may sue or be sued as may other corporations. . . . 
It is not to be aligned with the Federal Trade Commission, the 
Interstate Commerce Commission or other administrative bodies 
mainly exercising clearly quasi-legislative or quasi-judicial func- 
tions—it is predominantly an administrative arm of the executive 
department. The rule of the Humphrey case does not apply. 


A brief examination of the statute creating the T. V. A. and the his- 
torical background of the project indicates the correctness of that con- 
clusion and approves the reasoning of the court. That it was the 
intention of Congress to create a governmental corporation in which 
the board of directors were to be subordinate, and to a great extent, 
responsible to, the President of the United States can be determined 
from sections 5 (n), 6, 7 (b), 16, 17, 22 and 23 of the T. V. A. Act 
of 1933.°5 The sole purpose in creating a corporation was to facilitate 


34 Supra note 1. 
35 ne a note 33. 
5 (n): “The President is authorized, within 12 months after the pas- 
-... a this act, to lease to any responsible farm organization or to any cor- 
poration organized by it, nitrate plant numbered 2 and Waco Quarry, . . 
Sec. 6: “In the appointment of officials and the selection of employees . . 
no political test or qualification shall be permitted. . 









. Any member of said 
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management ** and not to remove the control of Muscle Shoals from 
the executive branch of the government, where such control had been 
since the World War. 

The Tennessee Valley Authority has an interesting historical back- 
ground indeed. Section 124 of the National Defense Act of 1916 ** 
authorized the President to establish a plant for the production of 
nitrates or other products needed for munitions of war and useful in 
the manufacture of fertilizers and other useful products. Under this 
general power the President ordered the construction of a dam at 
Muscle Shoals on the Tennessee River. After the World War, 
Muscle Shoals became an object of much controversy and many bills 
were introduced in Congress providing for the disposition, rental, or 
development of the project.** Two of these proposals were approved 
by the Congress but were vetoed by Presidents Coolidge and 
Hoover.*® In 1933, the present T. V. A. Act was approved by Presi- 
dent Roosevelt. The T. V. A. has been protected from legal attacks 
in the Ashwander case *® and the Tennessee Electric Power Co. 
case ** although the direct question of its constitutionality has not been 


board who is found to be guilty of a violation of this section shall be removed 
from x: by the President of the United States.” 

Sec. 7 (b): “The President of the United States is authorized to provide for 
the transfer . . . of such other real or personal property of the United States 
as he may deem from time to time necessary.’ 

Sec. 16: “The board, whenever the President deems it advisable, is hereby 
eg and directed to complete Dam numbered 2. . 

Sec. 17: . . and provided further, That the President is hereby expressly 
authorized, without regard to the restriction or limitation of any other statute, 
to select attorneys and assistants for the purpose of making any investigation 
he may deem proper to ascertain whether, in the control and management of 
Dam numbered 2, or any other dam or property owned by the government in 
the Tennessee River Basin, or in the authorization of any improvement therein, 
there has been any undue or unfair advantage given to private persons, partner- 
ships, or corporations, by any officials or employees of the government, or 
whether in any such matters the government has been injured or unjustly de- 
prived of its rights.” 

Sec. 22: “The President is hereby authorized . . . to make such surveys 
of and general plans for . . .” (social development of the Tennessee Valley). 

Sec. 23: “The President shall, from time to time, . . . recommend to Con- 
om, such legislation as he deems proper to carry out the general purposes 

’ (of Sec. 22). 

36 See p. 33 H. R. Rep. No. 1372, 74th Cong., Ist Sess.; and see, generally, 
McIntire, Government Corporations as Administrative Agencies: An Approach 
(1936) 4 Geo. Wasa. L. Rev. 161. 

37 39 Stat. 215 (1916). 


88 See Muscle Shoals, Hearings Before the Committee on Military Affairs, 
Parts I, II, III, IV. 69th Cong., 2d Sess., 1927 

39 See H. R. Rep. No. 1095, 70th Cong., Ist Sess., and Sen. Doc. No. 321, 
71st Cong., 3d Sess. 

40 Ashwander v. Tennessee Valley Authority, 297 U. S. 288, 56 Sup. Ct. 466, 
80 L. ed. 688 (1936), rehearing den., 297 U. S. 728, 56 Sup. Ct. 588, 80 L. ed. 
1010 (1936). 

41 Tennessee Electric Power Co. v. Tennessee Valley Authority, 306 U. S. 
118, 59 Sup. Ct. 366, 83 L. ed. 543 (1939). 
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settled.** Section 2 of the T. V. A. Act provides that the powers of 
the corporation shall be exercised by a board of three directors. 
Early in 1937 there were manifestations of dissension among the 
board members which led to subsequent charges by the chairman to 
the effect that the other two board members were lacking in honesty 
and integrity. These charges resulted in the dismissal of the chair- 
man, Dr. Morgan, by the President after a conference had been held 
at the White House ** and after the President had been advised by 
the Attorney General that the power of removal, in this instance, was 
in the President.** 

As previously indicated, Dr. Morgan challenged the power of the 
President to make this removal. If, as appears to be the case in the 
Rathbun decision, the removal power of the President is dependent 
upon the nature of the removed officer’s position then it seems that 
the further contesting of this particular removal will be of no avail 
as it must either be held that the T. V. A. Act does not limit the 
executive removal power or that the statue does so limit it but that 
the limitation is invalid because the T. V. A. is not a quasi-legislative 
or quasi-judicial organization. It does not seem probable that the 
Supreme Court would construe the T. V. A. statute as one which 
creates anything other than an executive agency. 


Rosert A. SWAIN. 


Anti1-ASCAP LEGISLATION AND Its JUDICIAL INTERPRETATION * 


The recent feud between the American Society of Composers, Au- 
thors and Publishers and Broadcast Music Incorporated! brought 
to the public attention a situation which has already caused concern 
to the legislators of the various states. In order to appreciate fully 
the many angles to this problem, it is best to review briefly the history 
of copyright law with special emphasis on musical copyright. 

The United States Constitution authorizes Congress “. . . to 
promote the progress of science and useful arts, by securing for lim- 


42 Martell, Legal Aspects of the Tennessee Valley Authority (1939) 7 Geo. 
Wash. L. Rev. 983. 

43 Reported in Sen. Doc. No. 155, 75th Cong., 3d Sess. 
Ran, § Att’y Gen. Op. No. 36 (1938), noted (1938) 6 Geo. Wasu. L. 


* This note is limited to a discussion of the anti-ASCAP legislation and the 
judicial interpretation of such legislation. For the other aspects of the ASCAP 
situation, see the following articles: Cohn, Music, Radio Broadcasters and the 
Sherman Act (1941) 29 Geo. L. J. 407; Cohen, State Regulation of Musical 
Copyright (1938) 18 Ore. L. Rev. 175; Note (1939) 10 Am L. Rev. 206; 
Note (1939) 33 Itt. L. Rev. 548; Note (1940) 53 Harv. L. Rev. 458; Note 
(1940) 11 Arr L. Rev. 394; Allen The Battle of Tin Pan Alley (1940) 181 
Harpers 514. 

1 Hereinafter designated as ASCAP and BMI, 
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ited times to authors and inventors the exclusive right to their re- 
spective writings and discoveries.” * Acting under this authoriza- 
tion, Congress has enacted many acts dealing with copyright, all of 
which were consolidated by the Act of 1909.* This act provides that 
owners of copyrighted music should have “the exclusive right . . . 
to perform the copyright work publicly for profit... .”* Further- 
more, the copyright owner may claim statutory damages for infringe- 
ment. But with the widespread growth in the use of music, espe- 
cially in the field of radio, the protection afforded by the copyright 
law became negligible because of the impossibility of detecting and 
prosecuting instances of infringement. The individual composer or 
author was unable to ferret out all examples of infringing use of his 
works. On the other hand, the users of music were unable to deter- 
mine who the copyright owners were in order to buy from them. 

To remedy the evil of this situation, ASCAP was formed in 1914, 
with George Maxwell as President and Victor Herbert as Vice-Presi- 
dent.» ASCAP is composed of over one thousand writers, lyrists, 
composers and arrangers, some one hundred prominent publishers, 
and approximately one hundred and twenty subsidiary publishers.° 
It controls three million compositions, that is, from 70% to 90% of 
active successful popular music and 100% of production music, as 
well as a small percentage of standard or classical music." To be- 
come a member, a composer, must have had five successful “hits” 
published by recognized publishers. All members assign to ASCAP 
the exclusive non-dramatic or small performing rights of all songs 
and music written and published for a period of five years. By this 
exclusive license, ASCAP becomes legally entitled to bring suit for 
any performing infringement. When it sues, however, the copyright 
owner must be joined in the suit,’ since he owns the copyright and 
also retains the dramatic and other rights. 

2 Article I, §8, cl. 8. 

335 Stat. 1074 (1909), 50 U. S. 68 (1934). This act has been amended 
by 37 Stat. 488 (1912), 17 U. S.C. S (i934) ; 37 Stat. 724 (1913), 17 U. S.C. 
§55 (1934) ; 38 Stat. 311 (1 1914), 17 U. S. C. § 12 (1934) ; 41 Stat. 369 (1919), 
17 U. S. C. §21 (1934); 44 Stat. 818 (1926), 17 U. S. C. §15 (1934); 45 
Stat. 714 (1928); 17 U. S. C. §57 (1934). 

4 For a definition of “public performance for profit,” see Herbert v. Shanley, 
242 U. S. 591, 37 Sup. Ct. 232, 61 L. ed. 511 (1916). 

5 The society was formed when Herbert heard one of his works played in a 
cabaret and implored a well-known copyright attorney to do something for 
composers who had no redress for unauthorized performances. SHAFTER, MusI- 
CAL CopyriGHT (2nd ed. 1939) 313. 

6 List of Members of the American Society of Composers, Authors, and Pub- 
lishers and affiliated societies. 1936 

7 Supra note 5 at 313. 

8 Buck v. Elm Lodge, Inc., 83 F. (2d) 201 (1936); Buck v. Virgo, 22 F. 
Supp. 156 (1938); Buck v. Royal Palms, eo F. Supp. 29 (1938); Independent 


Wireless Telegraph Co. v. R. C. A., 269 U. S. 459, 46 Sup. Ct. 166, 70 L. ed. 
357 (1926); Buck v. Russo, 25 F. Supp. 317 (1938). 
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Every user of music to which ASCAP has any claim pays, under 
the ordinary arrangement, a blanket fee, usually for a year. The 
licenses are not issued to the performer but to the establishments 
wherein the performer renders the music. The annual fee is based 
upon factors peculiar to each class of licenses.° 

The year 1937 saw the beginning of anti-ASCAP legislation, the 
result of the struggle for supremacy in the field of musical copyright. 
Through the work of pressure groups, statutes outlawing ASCAP and 
similar combinations were passed in five states’® in 1937. Other states 
have followed this lead and with the advent of 1941, four more states" 
and one territory’? have legislation dealing with music copyright 
whereas twenty states’® have rejected similar bills. 

The first such statute to meet the test of judicial interpretation 
was that of Nebraska.** This act was entitled “An act relating to 
monopolies,” and it made it unlawful for authors, composers, owners 
of copyrighted musical compositions, etc., to form an association when 
its members constitute a substantial number of persons within the 
United States who own or control such copyrights, when one object 
of this association was to fix license fees for the use of the composi- 
tion for the purpose of preventing free competition. Such combina- 
tions were declared to be monopolies in restraint of trade. Further 
the act provided that each composer must act separately and put on 


the composition the price to be charged for private rendition or public 
rendition so arrived at and determined for all uses and purposes. 
The composer must offer his composition for sale and use in Ne- 


® Theatres are charged according to their seating capacity; radio stations 
according to their annual gross business, number of operating hours, and wave 
lengths; while restaurants, hotels, dance halls, and taverns are charged ac- 
cording to their capacity, price policy, frequency of performance of music. 
Note (1939) 33 Inn. L. Rev. 548, at 550. 

10 Laws of Florida (1937) c. 17807, p. 204; Laws of Montana (1937) c. 90; 
Laws of Nebraska (1937) c. 138; Tennessee Public Acts (1937) § 7912 (2); 
Laws of Washington, (1937) c. 218. 

11 Laws of Kansas (1939) c. 306; Wisconsin Stat. (1939) c. 177, § 177.01; 
Laws of North Dakota (1939) c. 115; Laws of Vermont (1939) No. 32. 

12 Laws of Alaska (1939) c. 13. 

13 Alabama, S. B. 359 Sg 8, 1939) ; California, H. B. 576 (Jan. 18, 1939) ; 
Colorado, S. B. 415, H. B. 576 (Jan. 18, 1939) ; Connecticut, S. B. 830 (Jan. 
2, 1939); Georgia, H. B. 132 (Dec. 2, 1937); es = B. 115 (Jan. 24, 
1939) ; H. B. 567 (March 29, 1939); Indiana, H. 2 (Feb. 18, a7, 
H. B. 228 (Jan. 24, 1939), H. B. 459 (March L 1937) 2 H. B. 289 (Ja 
18, 1937); Kentucky, H. B. 4 (Jan. 9, 1940) ; Louisiana, S. B. 72 ag 23, 
1940); Michigan, H. B. 243 (Feb. 28, 1939); Minnesota, H. B. 1521, B. 
460 (Feb. 10, 1939); H. B. 1529 (March 24, 1937); Mississippi, H. B 807, 
S. B. 359 (April 1, 1940); Missouri, H. B. 633, 645 (March 14, 1939); H. B. 
704 (March 28, 1939); New York, A. B. 1264 (Feb. 7, 1940), A. B. 2163 
(March 7, 1938); Ohio, H. B. 455 (Feb. 13, 1939); Oklahoma, S. B. 207 
(March 8, 1939); Pennsylvania, H. B. 198 (Feb. 6, 1939); Rhode Island, 
S. B. 246 (March 16, 1938); Texas S. B. 468, H. B. 53 (1937). 

14 Laws of Nebraska (1937) c. 138. 
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braska and if he does not choose to do so, any person purchasing it 
may use it in the state for public performance without any liability 
to the copyright owner. 

By its terms, the act was to become effective May 17, 1937. Im- 
mediately upon its passage, Gene Buck, individually and as president 
of ASCAP, filed suit to enjoin its enforcement.'® The court in con- 
sidering the statute referred to the Copyright Act, saying that it gives 
composers valuable rights without burdensome requirements, that 
the composer may sell or assign the rights and that the various rights 
may be split up and assigned to different persons. However, the 
court continued, the Nebraska statute is in direct contravention of 
this, in that it requires the composer to specify a price for public or 
private rendition, thereby depriving him from granting the various 
other rights. Furthermore, if the composer fails to fix a price, the 
composition may be used without further license fee. The effect of 
this section, the court said, is to compel the owner to sell the com- 
position for public performance in Nebraska. But the Copyright 
Act gives him the right to sell or withhold from sale if he chooses. 
The court further said that the state has the right reasonably to 
restrain unlawful, monopolistic, trade-restraining combinations but 
the act here goes beyond that and requires the owner to sell in a 
certain way and if he fails to do so, it takes property from him with- 
out compensation, thereby violating the due process*® and equal pro- 
tection’’ clauses of the Constitution. 

The Tennessee legislature in 1937 passed an act’® regulating 
musical copyright. This act is somewhat similar to the Nebraska 
Act in that it prohibits the combination of two or more owners of 
musical copyright for the purpose of fixing prices for the use of the 
copyrighted works or for the issuing of blanket licenses. However, 
it does permit such combinations if they issue licenses on “rates as- 
sessed on a per piece system of usage. . . .” 7° Such a per piece 
license must not be in excess of any per piece system in operation in 
other states. Further, “where the owner, holder or person having 
control of any copyrighted work has sold the right to the single use 
of said copyrighted work, where its sole value is in its use for public 
performances for profit, and has received any consideration therefor, 
either within or without the state, then the said person shall be 
deemed to have sold and parted with the right to further restrict the 
use of said copyrighted work or works.” *° 

15 Buck v. Swanson, 33 F. Supp. 377 (Neb. 1939). 

16 U. S. Constitution, 14th Amendment. 


17 Supra note 16. 
18 Tennessee Public Acts (1937) §7912 (2). 
19 [bid 


20 Ibid. 
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In Buck v. Harton,” wherein the constitutionality of this statute 
was questioned, the court termed it class legislation since it is aimed 
only at proprietors of musical copyrights. It cannot be excused as 
a valid exercise of the state police power as it was enacted, not in 
the public interest, but rather for the private benefit and gain of a 
group of users of music, in an organized effort to enable such users 
to have free access to the copyrighted works. The court went on to 
say that the act was unconstitutional because it deprived the asso- 
ciations and their members of “equal protection of the law,” *? and 
of their property and liberty without “due process of law,” ** and 
it impaired the obligation of contracts** entered into between such 
organizations and its members and the users of music in the state of 
Tennessee. 

For the first time in Gibbs v. Buck,” the right of ASCAP to sue 
for its members and the issue of the jurisdictional amount for Federal 
courts was questioned. This problem arose when Gene Buck filed 
suit to enjoin the enforcement of the Florida statute. 

The original Florida Act®* prohibited combinations for the pur- 
pose of issuing blanket licenses. Like the Nebraska Act, it required 
the composer to specify a price to be stated on the sheet music, the 
payment of which gave the purchaser all public performing rights. 
In 1939, this was amended ** to allow such combinations if each owner 
made available to each user the right to perform each composition at 
a price established for each separate performance. In determining 
the jurisdictional issue, the United States Supreme Court said that 
in a class suit by and on behalf of members of a society, who have a 
common and undivided interest, the jurisdictional amount or value is 
involved if, for any member, who is a party, the matter in controversy 
is of that value, or if to the aggregate of all members in the suit it 
is of that value. Moreover, since the individual composers have as- 
signed their rights to ASCAP, the Society has a valid interest in 
suing to enjoin the enforcement of a law which would make it un- 
lawful. 

In Buck v. Gibbs,** the District Court held that the Florida statute 
was unconstitutional as it deprived the composer of his copyright 
protection by imposing unlawful conditions in requiring him to set 
a price and upon his failure to do so, permitting the public to use 

21 33 F. Supp. 1015 (M. D. Tenn. 1940). 

22 Supra note 16. 

23 Supra note 16. 

24U. S. Constitution, Art. I, § 10. 

25 307 U. S. 66, 59 Sup. Ct. 725, 83 L. ed. 1111 (1938). 

26 Laws 1937, c. 17807. 


27 Laws 1939, c. 19653. 
28 34 F. Supp. 510 (Fla. 1940). 
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the composition without any danger of infringement. The section 
of the act which required the composers to license the music on a 
per piece basis was void as, under the Federal Copyright Act, the 
copyright owner may charge each user a different price. Such a 
requirement is a taking of property in the copyright without due 
process and is beyond the power of the state. The question of public 
policy is not involved in a combination of two or more persons. 
Therefore, the act is not a valid exercise of police power.”® 

The jurisdictional issue again came into prominence in the suit 
to enjoin the enforcement of the Washington statute.*° In the early 
history of this case, the District Court in Buck v. Case,** held that 
ASCAP did not have the requisite pecuniary interest to give federal 
jurisdiction nor did it have such a common interest as to warrant 
an aggregating of the claims of all the members. This ruling, how- 
ever, was reversed by the United States Supreme Court in Buck v. 
Gallagher,** the court in this latter case basing its decision on the 
ruling in Gibbs v. Buck.** 

The Washington statute is identical with that of Tennessee in 
that it forbids combinations for the purpose of issuing blanket licenses 
but it allows such combinations when they issue licenses based on a 
per piece system. It too provides that the sale of a composition 
deprives the composer of any further right to restrict the use of the 
copyrighted work. But here the similarity of the history of the two 
statutes ends. In Buck v. Gallagher,** a three judge federal court 
sitting as the District Court for the Western District of Washington 
ruled that ASCAP was not entitled to equity because it was a mo- 
nopoly. The testimony of radio station operators of the state estab- 
lished the fact that it would be impossible for them to continue opera- 
tion without the music controlled by ASCAP. The court refused to 
consider the other federal rulings on such legislation as the plaintiff 
exists in violation of the Sherman Anti-Trust Act®® and therefore 
does not come into court with clean hands. In its opinion, the court 
said that the Sherman Act forbids all combinations in undue restraint 
of trade. Further there can be no question that ASCAP has the 
power to fix prices for the right of public performance of its music. 

29 For the extent of police power of the states over copyright see Allen v. 
Riley, 203 U. S. 347, 27 Sup. Ct. 95, 51 L. ed. 216 (1906). The Supreme Court 


said, “The act must be a reasonable and fair exercise of the power of the state 
for the purpose of checking a well-known evil. 


80 Rev. Stat. Ann. (Remington Supp. 1939) 3802-6. 
3124 F. Supp. 541 (1938). 

82 307 U. S. 95, 59 Sup. Ct. 740, 83 L. ed. 1128 (1939). 
33 Supra note 25. 

3448 U. S. P. Q. 316 (Dec. 1940). 

35 26 Stat. 209 (1890), 15 U. S. C. §1-7, 15 (1934). 
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Likewise it has restricted substantially all competition in the sale of 
such right, because it has all such rights. Rights, the court con- 
tinued, may be and frequently are the subject of commerce and there- 
fore the powers of ASCAP are within the scope of the Sherman Act. 


All the anti-ASCAP statutes that have been passed, have been 
based upon the exercise of state police power, and have as their de- 
clared purpose, the protection of users of copyrighted articles within 
the state. Some statutes have been limited to mere taxation** on 
the gross receipts of combinations of copyright owners. But the 
trend has been as indicated by the acts discussed above, that of out- 
lawing, or at least, regulating such combinations. The Montana 
Statute,*” as amended merely sets up conditions of filing, registering 
of all contracts or sale or assignment of copyrights. Wisconsin** has 
likewise adopted this approach. But Kansas*® and Alaska*® have 
joined the ranks of those which forbid the combinations as such. At 
present, no disputes have arisen under the enforcement of these laws. 


From a study of the present situation, it is quite apparent that 
some combination is necessary if composers are to receive from their 
performing rights the returns that Congress intended them to have. 
A single copyright owner is incapable of checking on all radio sta- 
tions, all theatres, all cafes, etc., where his composition might be 


played. His only remedy is to resort to some association which can, 
by its very size and organization, afford some protection to the rights 
granted to the individual by his copyright. ASCAP would seem to 
justify its existence if it provides a means whereby the author is 
given protection and the honest business man is given the opportu- 
nity to purchase the commodity he seeks in the same manner as he 
would purchase any tangible commodity. However, the current 
trend of events, culminating in the breaking off of contract relations 
with the broadcasters, indicates that the organization has gone be- 
yond the limits of merely affording protection to composers and of 
merely enabling users of music to contact composers. The need of 
regulation of such associations, as reflected in state legislation, shows 
that abuses have crept in and that the altruistic ideas of the organizers 
have been pushed aside for a new aim, that of economic gain. 


86 Laws of Delaware (1937) v. 1, c. 14, §15 & 61; Laws of Georgia, (1935) 
No. 216; La. Gen. Stat. Ann. (Dart. Supp. 1939) § 8674.1-8674.3; Laws of 
Vermont (1939) No. 32. 


87 Laws of 1937, c. 90 amended by Laws of 1939, c. 123, § 7. 
88 Laws of 1939, c. 177, § 177.01. 

39 Laws of 1939, c. 306. 

40 Supra note 12. 
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CRIMINAL PROSECUTION UNDER THE SHERMAN ACT 


The earliest attack on ASCAP as a combination in restraint of 
trade occurred in Harms v. Cohen.“ Ina suit for infringement of a 
copyright, the defendant set up that plaintiff was a member of 
ASCAP, which was a combination existing in violation of the Sher- 
man Act. However, the court said even if, assuming that ASCAP 
was such a combination, it was no defense to a suit for an infringe- 
ment of copyright. 

In 1934, the Department of Justice instituted criminal proceedings 
against ASCAP as a combination in restraint of trade. In the in- 
dictment filed August 30, 1934, the Society was charged with com- 
pelling users of music to meet its terms for the purpose of perform- 
ing rights by virtue of its control of practically the entire industry. 
Its contracts were alleged to be unfair since by their terms, ASCAP 
could at any time terminate the agreement and the other party to 
the contract would be powerless. The members of ASCAP, through 
the combination and illegal pooling of their respective individual 
copyright monopolies, were alleged to have created in the Society 
an instrumentality which has the power to, and does dictate to, and 
dominate the radio broadcasting industry. 

However, this prosecution was short-lived. The government was 
granted a continuance and nothing further was done at the time. 

It was not until early in 1941 that the Department of Justice again 
entered into the field of musical copyright. This revival of interest 
was due to the break in contractual relations between ASCAP and 
the National Association of Broadcasters.** The contracts for the 
performing rights of ASCAP music expired on December 31, 1940. 
Early in the preceding June, ASCAP announced a new scheme of 
rates ** to become effective January 1, 1941. This new schedule in- 
cluded (1) a reduction of approximately 50% from the fees previously 
paid by some three hundred and fifty stations, the “little fellows”; a 
reduction of 33144% for some two hundred “medium” stations. (2) 
In the case of chain or network broadcasts, the entire fee was to be 
paid at the source, that is where and by whom the network time was 
to be sold, and no fee whatever was to be paid by the separate, indi- 
vidual stations inter-connected on the chain broadcast, in respect of 
their share in such receipts. The networks were to pay 744% of 
their gross receipts, or approximately $4,000,000.** 


41279 Fed. 276 (Penn. 1922). 
42 Hereinafter designated as NAB. 
43 Note, (1940) 11 Am L. Rev. 394. 


44 Cohn, Music, Radio Broadcasters and the Sherman Act (1941) 29 Geo. 
L. J. 407 at 420. 
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In retaliation, NAB formed BMI, a wholly owned creature of the 
broadcasters, for the avowed purpose of “making the industry less 
dependent upon ASCAP licenses.” *® In addition to this, the radio 
broadcasting chains refused to renew their licenses under these new 
terms.*® As a result, all ASCAP music was withdrawn from the 
radio. This new event aroused the public and on December 27, 
1940, the Department of Justice announced that it was instituting 
criminal proceedings against ASCAP, BMI, the National Broadcast- 
ing Company and the Columbia Broadcasting System.** The grounds 
for this action were (1) the illegal pooling of most of the desirable 
copyright music available for radio broadcasting, in order to eliminate 
competition and to monopolize the supply; (2) illegal discrimination 
against users of copyright music; (3) illegal discriminaton against 
composers who are not members of ASCAP or BMI; (4) with- 
holding music from publication in order to exact fees not permitted 
by the copyright laws; (5) illegal price fixing; (6) restraining com- 
posers in their right to bargain for the sale of their own music; (7) 
requiring users of music to pay for tunes on programs in which no 
music is played; and (8) mutual boycotts by ASCAP and BMI in 
order to obtain control of the supply of music, which boycotts threaten 
to restrain and obstruct the rendition over the radio of about 90% of 
the desirable modern copyrighted music. 


On January 27, 1941, the Department announced that BMI had 
signed a consent decree in which it agreed not to engage in activities 
which the Department alleges would constitute violations of the Sher- 
man Act. By the terms of the agreement, BMI agreed not to exer- 
cise exclusive control over the performing right of music of which it 
does not own the copyright; never to discriminate either in price or 
terms among the users of copyrighted music; to license music on a 
pay-when-you-play basis; never to require a license from more than 
one station in connection with any network broadcast; never to en- 
gage in an all-or-none policy of licensing its music, that is users may 
obtain any compositions they desire without being compelled to accept 
the entire BMI catalogue. However, in order not to place BMI at a 
competitive disadvantage, the decree was to take effect only when 
similar restraints have been imposed upon ASCAP. 


45 Supra note 43. 


46 It is interesting to note that E. C. Mill, the Chairman of the Administra- 
tive Committee of ASCAP, made the following observation in a recent article. 
“The National and Columbia networks have publicly announced a boycott of 
ASCAP music to commence January 1, 1941. It will, of course, never be put 
into effect. It is merely one more ‘bluff,’ and it will be called.” Mills, The 
ASCAP View (1940) 11 At L. Rev. 394 at 397. 


47 Department of Justice Release, Dec. 27, 1940. 
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As was expected, ASCAP on March 3, 1941, consented to the 
entry of a civil judgment in the United States District Court for the 
Southern District of New York in which it agreed to stop its ac- 
tivities which the Department of Justice alleged were in violation of 
the Sherman Act. This decree ends the litigation which began in 
1935, but does not dispose of the criminal proceeding, instituted in 
Milwaukee. On March 13, 1941, after a plea of nolo contendere in 
this criminal prosecution, ASCAP and forty-five associates were fined 
an aggregate of $35,250.** 

In the prosecution under the Sherman Act ASCAP may argue that 
it does not deal in commerce. However, the realistic answer is that it 
does. As the court said in Buck v. Gallagher,*® rights are often the 
subjects of trade and commerce. Since ASCAP deals with perform- 
ing rights, its powers are within the scope of the Sherman Act. 

ASCAP’s activities are definitely interstate, since by the very na- 
ture of its contracts, it attempts to license all establishments within 
the United States where public performances for profit are given. 

Under the consent decree, ASCAP agrees (1) not to “acquire or 
assert any exclusive performing right as agent, trustee or otherwise 
on behalf of any copyright owner. . . .” This does not include reg- 


ulation of its members by requiring: all money received by its mem- 


bers be paid in and distributed in the same manner as other revenues, 
notice of intent to issue licenses by the members, members to refrain 
from issuing exclusive licenses to commercial users of music, as a con- 
dition precedent to the issuance of a license the approval and consent 
of the composer, author and publisher; by prohibiting members from 
granting licenses or assigning to firms, corporations, etc., the right 
to license or assign to others the right to perform publicly for profit 
the copyrighted musical compositions which are owned or controlled 
by the Society; (2) not to discriminate either in price or terms 
among the users of copyrighted music; (3) to license on a pay-when- 
you-play basis; (4) not to require a license from more than one sta- 
tion in connection with any network broadcast; (5) to license manu- 
facturers of electrical transcriptions, or sponsors for the use of such 
transcriptions for broadcast purposes. 

This decree clears the way for a settlement of the dispute between 
ASCAP and the broadcasters. The only matter remaining for settle- 
ment is one of price.*° 


48 The Washington Post, March 14, 1941, at 3. 
49 Supra note 34. 
50U. S. Law Week 2514 (March 4, 1941). 
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Conclusion 


Congress has the exclusive right to grant patent rights and copy- 
rights. A state, however, may impose restrictions under its police 
power upon the use or transfer of those rights, providing that these 
restrictions are placed on purely local, intrastate activity and that they 
are reasonable under the Fourteenth Amendment. But the statutes 
passed so far have gone beyond a reasonable exercise of police power. 
The legislature of the various states have seen the evil which has 
arisen from the attempt to enforce copyright privileges and rights by 
combined effort. In their zeal, they have overstepped the limits of 
their power. What will be the ultimate result rests in the hands of 
the Supreme Court. 

It is apparent that some type of organization is necessary to pro- 
tect the copyright owners. Such an association, however, must be 
reasonable in its dealings with the licensees. ASCAP, in the writer’s 
opinion, has not been governed by this standard. Rather it has taken 
unfair advantages of its licensees by pushing its legal monopoly to the 
extreme. The solution to the problem might lay in Federal legisla- 
tion controlling associations dealing with musical copyright. 


EILeen C. O’Conwnor. 
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Anti-Trust Laws — Lasor Unions — CRIMINAL PROSECUTION 
UNDER SHERMAN ACT FoR RESTRAINING TRADE.—Officers of the 
United Brotherhood of Carpenters were indicted on charge of crim- 
inal combination and conspiracy in violation of Sherman Act, 26 
Stat. 209 (1890), 15 U. S. C. §1 (1934), for activities interfering 
with interstate commerce arising out of jurisdictional dispute result- 
ing in strike, picketing, and boycotting by that union against An- 
heuser-Busch, Incorporated, and other companies, in question whether 
the Carpenters’ Union or the International Association of Machinists, 
both organizations affiliated with the American Federation of Labor 
shall be permitted to perform certain installation and construction 
work for Anheuser-Busch and associated companies. The conspiracy 
complained of in the indictment is that defendants picketed the prem- 
ises of Anheuser-Busch and also the premises of its adjoining tenant, 
Gaylord Container Corporation; refused to permit members to be 
employed by Borsari Tank Corporation or L. O. Stocker Company 
who had contracts to build and construct in the Anheuser-Busch ex- 
pansion program; and requested through circular letters and the offi- 
cial publication of defendants’ union that members and friends re- 
frain from buying Anheuser-Busch beer; that this activity results in 
stopping the flow of building materials and beer in interstate com- 
merce and there is thus a conspiracy in restraint of trade. Held, that 
where a labor union acts peacefully and in its own interest and does 
not combine or join with a non-labor group it is not criminally liable 
under the Sherman Act as modified by Section 20 of the Clayton Act, 
38 Stat. 738 (1914), 29 U. S. C. § 52 (1934), construed in the light 
of the policy of the Norris-LaGuardia Act, 47 Stat. 70 (1932), 29 
U. S. C. §§ 101-115 (1934), for restraints of trade resulting from 
jurisdictional strikes, picketing, or boycotting and therefore defendant 
labor union is not liable upon the charges complained of in the in- 
dictment. United States v. Hutcheson, 61 Sup. Ct. 463 (U. S. 1941). 

The important and very timely question of whether or not a labor 
union is subject to the federal anti-trust laws has been in a continual 
state of confusion and disagreement ever since the enactment of the 
Sherman Law in 1890. 

In deciding the Hutcheson case, the majority opinion concurred in 
by four members of the Court, held that such labor conduct in a 
jurisdictional dispute is not a violation of the Sherman Act (that the 
will of Congress should be given effect), and that because such ac- 
tivities cannot be enjoined under the Clayton Act (equity cannot en- 
join labor union in peaceful labor dispute between employees and 
employers) and the Norris-LaGuardia Act (equity cannot enjoin 
certain lawful labor activities regardless of whether relationship is 
or is not that of employer-employee), that these activities therefore 
are not criminally indictable under the Sherman Act. Says Mr. Jus- 
tice Frankfurter: “It would be strange indeed that although neither 
the government nor Anheuser-Busch could have sought an injunction 


[ 724 ] 
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against the acts here challenged, the elaborate efforts to permit such 
conduct failed to prevent criminal liability punishable with imprison- 
ment and heavy fines. That is not the way to read the will of Con- 
gress, particularly when expressed by a statute which, as we have al- 
ready indicated, is practically and historically one of a series of enact- 
ments touching one of the most sensitive national problems. Such 
legislation must not be read in a spirit of mutilating narrowness.” 
Cf., Apex Hosiery Company v. Leader, 310 U. S. 469, 60 Sup. Ct. 
982, 84 L. ed. 1311 (1940). A separate concurring opinion by Mr. 
Justice Stone did not agree that the Sherman Act is not applicable 
but held merely that defendants’ conduct in the Hutcheson case is 
not a sufficient restraint of trade to charge an offense under the Sher- 
man Act. Cf., Levering and Garrigues v. Morrin, 289 U. S. 103, 
53 Sup. Ct. 549, 77 L. ed. 1062 (1933) ; United Leather Workers v. 
Herkert, 265 U. S. 457, 44 Sup. Ct. 623, 68 L. ed. 1104 (1924). In 
the dissenting opinion two members of the Court expressed the view 
that the secondary boycott and conspiracy in restraint of trade charged 
in the indictment are a violation of the Sherman Act and further that 
neither the Clayton Act nor the Norris-LaGuardia Act has any ap- 
plication here because this is a criminal prosecution and not an in- 
junction in equity. Says Mr. Justice Roberts: “The doctrine now 
announced seems to be that an indication of a change of policy in an 
Act as respects one specific item in a general field of the law, covered 
by an earlier Act, justifies this Court in spelling out an implied repeal 
of the whole of the earlier statute as applied to conduct of the sort 
here involved. I venture to say that no court has ever undertaken so 
radically to legislate where Congress has refused so to do. The con- 
struction of the act now adopted . . . seems to me a usurpation by 
the courts of the function of the Congress not only novel but fraught, 
as well, with the most serious dangers to our constitutional system of 
division of powers.” Cf., Loewe v. Lawlor, 208 U. S. 274, 28 Sup. 
Ct. 301, 52 L. ed. 488 (1907); Duplex Printing Press v. Deering, 
254 U. S. 443, 41 Sup. Ct. 172, 65 L. ed. 349 (1921). 

The principal question in the Hutcheson case is whether or not a 
labor union may be criminally prosecuted under the Sherman Act for 
a restraint of trade, i.e., whether or not the Clayton and Norris-La- 
Guardia Acts, which prevent injunctions, so modify the Sherman Act 
so as to protect labor unions from being criminally prosecuted for 
activities such as jurisdictional strikes, picketing, and boycotting. 
Section 1 of the Sherman Act on which the indictment is brought 
reads as follows: “Every contract, combination in the form of trust 
or otherwise, or conspiracy, in restraint of trade or commerce among 
the several states, or with foreign nations, is declared to be illegal.” 
There have been numerous cases and articles since 1890 which have 
held the Sherman Act applicable to labor unions and others taking the 
opposite view. See discussion in Apex Hosiery Company v. Leader, 
supra; Boudin, The Sherman Act and Labor Disputes (1939) 39 
Cor. L. Rev. 1283, (1940) 40 Cor. L. Rev. 14. 

Because the Hutcheson case construes three statutes together it 
seems fair and worthwhile to observe that in recent cases where the 
Supreme Court has had occasion to apply or discuss several statutes 
in a single case it appears to have adopted a separate policy for each 
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case so as best to obtain the result desired. In the Hutcheson case 
the majority wrote, “Therefore, whether trade union conduct con- 
stitutes a violation of the Sherman Act is to be determined only by 
reading the Sherman law and § 20 of the Clayton Act and the Norris- 
LaGuardia Act as a harmonizing text of outlawry of labor conduct. 
Were then the acts charged against the defendants prohibited or per- 
mitted by these three interlacing statutes?” Exacly two weeks later 
the same Justice writing the majority in another case where several 
statutes were involved wrote, “To be sure, the construction of every 
such statute presents a unique problem in which words derive vitality 
from the aim and the nature of the specific legislation.” In a further 
paragraph the court says, “Translation of an implication drawn from 
the special aspects of one statute to a totally different statute is treach- 
erous business.” Federal Trade Commission v. Bunte Brothers, 
61 Sup. Ct. 580 (U. S. 1941). 

At this time it appears to be unknown and undecided just how far 
and to what degree the Hutcheson case excludes labor unions from 
being indicted or enjoined by federal law. The cases decided during 
the fifty-year period since the enactment of the Sherman Act up to 
the time of the Hutcheson decision establish the following points. A 
labor union may be subject to the Sherman Act where there is a con- 
tract, combination, or conspiracy which would or does result in an 
unreasonable, direct, or substantial restraint on interstate commerce 
or where the intention to restrain is clearly shown. Coronado Coal 
Company v. United Mine Workers, 268 U. S. 295, 45 Sup. Ct. 551, 
69 L. ed. 963 (1925); United States v. Brims, 272 U. S. 549, 47 
Sup. Ct. 169, 71 L. ed. 403 (1926). The ultimate object will not 
justify a restraint. Bedford Cut Stone Company v. Journeymen Stone 
Cutters’ Association, 274 U. S. 37, 47 Sup. Ct. 522, 71 L. ed. 916 
(1927) ; Duplex Printing Press Company v. Deering, supra. A re- 
straint is not a violation where result is incidental, indirect, remote, 
unsubstantial, or confined to purely a local matter. United Mine 
Workers v. Coronado Coal Company, 259 U. S. 344, 42 Sup. Ct. 570, 
66 L. ed. 975 (1922); United States v. Gold, 115 F. (2d) 236 
(C. C. A. 2d, 1940); Levering and Garrigues v. Morrin, supra. 
The Sherman Act has been held to denounce every conspiracy in re- 
straint of trade including acts constituting intrastate transactions 
which affect interstate commerce. Local 167, Brotherhood of Team- 
sters v. United States, 291 U. S. 293, 54 Sup. Ct. 396, 78 L. ed. 
804 (1934). It is not necessary that defendants themselves be en- 
gaged in interstate commerce. United States v. Painters District 
Council No. 14, 44 F. (2d) 58 (N. D. Ill. 1930). 

The Clayton Act does not give labor unions complete immunity 
or a blanket exemption from the Sherman Act. United States v. 
Drivers, Chauffeurs, and Helpers Local Union No. 639, 32 F. Supp. 
594 (D. C. 1940); Duplex Printing Press Company v. Deering, 
supra. A labor union cannot be enjoined if the defendants are “per- 
sons interested” or if the activity is determined to be a “labor dispute”’ 
within the meaning of the Norris-LaGuardia Act. New Negro AI- 
liance v. Sanitary Grocery Company, 303 U. S. 552, 58 Sup. Ct. 703, 
82 L. ed. 1012 (1938); Lauf v. Shinner and Company, 303 U. S. 
323, 58 Sup. Ct. 578, 82 L. ed. 872 (1938); Fur Workers’ Union, 
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Local No. 72 v. Fur Workers’ Union No. 21238, 105 F. (2d) 1 (App. 
D. C. 1939); (1940) 8 Geo. Wasu. L. Rev. 980. 

Many writers and jurists believe that the Sherman Act was in- 
tended to follow the Common Law rules and hold a restraint is only 
unlawful where unreasonable or tending to fix prices, restrict pro- 
duction, or restrain competition. See, dissents, United States v. 
Trans-Missouri Freight Association, 166 U. S. 290, 343, 17 Sup. Ct. 
540, 41 L. ed. 1007 (1896) ; Northern Securities Company v. United 
States, 193 U. S. 197, 400, 24 Sup. Ct. 436, 48 L. ed. 679 (1903). 
Writers have also attempted to interpret the legislative intent of the 
framers of the Sherman Act to exclude farmer as well as labor or- 
ganizations. But, in addition to the labor cases mentioned, recently 
an agricultural marketing agreement was held to be in violation of the 
Sherman Act. United States v. Borden Company, 308 U. S. 188, 60 
Sup. Ct. 182, 84 L. ed. 181 (1939). 

It is interesting to observe that the Department of Justice recently 
expressed the opinion that the Hutcheson case does not exclude all 
types of trade restraints by labor unions from prosecution under fed- 
eral law, but that certain activities such as efforts interfering with 
economic progress by preventing the use of improved materials or 
improved machines, efforts imposing artificially fixed prices on con- 
sumers, efforts to make work by hiring unnecessary labor, efforts to 
force small firms out of business, and other unfair practices are not 
excluded from prosecution under existing federal law. Statement of 
Thurman W. Arnold before the Temporary National Economic Com- 
mittee on February 13, 1941; (1941) 9 U. S. Law Weex 2471, 
2485. In this regard it is also interesting to note that in the Hutche- 
son case, Mr. Justice Frankfurter writes: “So long as a union acts 
in its self-interest and does not combine with non-labor groups, the 
licit and the illicit under § 20 (Clayton Act) are not to be distin- 
guished by any judgment regarding the wisdom or unwisdom, the 
rightness or wrongness, the selfishness or unselfishness of the end of 
which the particular union activities are the means.” 

While the right of labor to organize, form unions, and bargain col- 
lectively should be carefully protected, labor activity which is unrea- 
sonable and injurious should be subject to correction by federal law. 
At the time of the passage of the Sherman Act in 1890, labor did not 
occupy the prominent place in national life it does today, and the fifty 
years of wrangling by jurists over the application of the Anti-Trust 
law to labor illustrates the need for federal legislation which will pro- 
tect labor, business, and the public and clarify what labor activities 
should or should not be permitted. H.R. 


CoMMERCE — NAVIGABLE WATERS — CONSTITUTIONAL Law — 
STATES—UNITED STATES—JURISDICTION OF FEDERAL Power Com- 
MIssion.—In 1926, the Appalachian Power Co., a riparian owner 
having a license under the State of Virginia, filed with the Federal 
Power Commission an application for a license for the construction 
of a hydro-electric power dam in the New River in Virginia a few 
miles below Radford. The Commission first held that the river was 


non-navigable, but later, after denying the Company’s application 
for a minor part license, decided in 1932 that the river was navigable 
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and that a standard form license would be required under the Federal 
Water Power Act. 41 Stat. 1063 (1920); 49 Stat. 838 (1935), 
16 U. S. C. Supp. V. 791a et seq. (1939). The Company refused to 
accept the standard form license principally on the grounds that cer- 
tain of its provisions concerning rates, accounts and eventual recap- 
ture by the Federal government were unrelated to navigation, and, 
in 1934, began construction of the dam without a federal license. In 
1935 the United States filed a bill in equity in the District Court for 
the Western District of Virginia to enjoin the construction otherwise 
than under a federal license, or in the alternative, a mandatory order 
of removal. The District Court found (1) that the New River was 
non-navigable, (2) that the proposed dam would not affect lower 
navigable waters, and, after holding that no federal license was re- 
quired where the stream was non-navigable, dismissed the bill. The 
Circuit Court of Appeals, Judge Parker dissenting, affirmed the de- 
cision of the District Court. The case reached the Supreme Court 
on certiorari. Held, that from the use of the middle stretch of the 
river and the evidence of its ready improvability at low cost for 
easier keelboat use, and the undisputed commercial use of the upper 
and lower stretches, the New River is a navigable water of the United 
States. The disputed provisions of the standard form license are 
constitutional under the plenary commerce powers of the Federal 
government. Roberts and McReynolds, JJ., dissented. United States 
v. Appalachian Power Co., 61 Sup. Ct. 291 (U. S. 1940). Note 
(1940) 27 Va. L. Rev. 545. For a previous phase of this contro- 
versy, see United States v. West Virginia, 295 U. S. 463, 55 Sup. 
Ct. 789, 79 L. ed. 1546 (1934). Note (1941) 54 Harv. L. Rev. 876. 

The historical and physical facts relative to navigation on the New 
River were substantially undisputed. Useful commercial navigation 
moved regularly in the upper stretch of the river where defendant’s 
dam was located, and also in the lower stretch where the river crosses 
the state line into West Virginia. In the unimproved middle section, 
over which navigation was admittedly difficult due to the presence of 
boulders, rapids, etc., there were, since 1819, a number of instances 
of navigation, both up and down stream, throughout this entire stretch 
by shallow draft boats which sometimes required unloading but never 
portages. A project to improve this section was abandoned about 
1902 because the region no longer had appreciable need for the use of 
the river, but it appears that at least good sluice navigation of two 
feet could have been had at all times by the additional expenditure 
of about $159,000. 

The Court found it desirable to modify the two-court rule as to 
findings of fact as far as navigability is concerned and to lay down 
two novel doctrines in order to arrive at a conclusion that the New 
River is a navigable water of the United States. 

While recognizing the applicability in the ordinary case of the con- 
ventional rule that the findings of fact concurred in by two lower 
courts will be accepted by it unless clear error is shown, and appar- 
ently accepting the holding of Crowell v. Benson, 285 U. S. 22, 52 
Sup. Ct. 285, 76 L. ed. 598 (1932) that navigability in a federal sense 
is a question of fact, the Court ruled that in dealing with issues of 
navigability “facts and their constitutional significance are too closely 
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related to make the two-court rule a serviceable guide.” The Court 
had previously held in The Montello, 20 Wall. 430, 22 L. ed. 391 (U. 
S. 1874), that it would review the correctness of the legal definition of 
navigability adopted by the court below, and in Leovy v. United 
States, 177 U. S. 621, 628, 20 Sup. Ct. 797, 44 L. ed. 914 (1900), 
had determined that the correctness of instructions to a jury on the 
issue of navigability was open to review. But in Brewer-Elliot Oil 
Co. v. United States, 260 U. S. 77, 86, 43 Sup. Ct. 60, 67 L. ed. 140 
(1922), the Court expressly refused to review a finding of fact con- 
curred in by two lower courts that the stream “was not, and never 
had been, navigable within the adjudged definition of that term.” 

The Court further held that the definition laid down in The Daniel 
Ball, 10 Wall. 557, 563, 75 L. ed. 844 (U. S. 1870), and repeatedly 
affirmed thereafter, was the basic concept of navigability, but that each 
application of such definition “is apt to uncover variations and refine- 
ments which require further elaboration.” By way of elaboration in 
the instant case, the Court determined for the first time that “natural 
or ordinary conditions,” as used in The Daniel Ball and subsequent 
cases, refers merely to the “volume of water, the gradients and the 
regularity of flow.” The Court went further and held that “to ap- 
praise the evidence of navigability on the natural condition only of 
the waterway was erroneous,” and then proceeded to lay down a sec- 
ond novel doctrine that in determining navigability “it is proper to 
determine the feasibility of interstate use after reasonable improve- 
ments which might be made,” and if the river would be navigable for 
interstate commerce by reasonable improvements, it was, even though 
such improvements had not been made, a navigable river of the United 
States. But see United States v. Cress, 243 U. S. 316, 321, 37 Sup. 
Ct. 380, 382, 61 L. ed. 746 (1916). 

Other criteria of navigability cited by counsel in their briefs and 
sometimes relied upon by the Court in the imstant case are: Each 
determination of navigability must stand on its own facts. United 
States v. Utah, 283 U. S. 64, 51 Sup. Ct. 60, 71 L. ed. 140 (1931). 
Navigability in fact must exist under “natural and ordinary condi- 
tions.” United States v. Oregon, 295 U. S. 1, 55 Sup. Ct. 610, 79 
L. ed. 1267 (1934); United States v. Cress, supra at 321; United 
States v. Holt State Bank, 270 U. S. 49, 56, 46 Sup. Ct. 197, 70 L. ed. 
465 (1925). To be navigable in fact a water must have a capacity 
for general and common usefulness for purposes of trade and com- 
merce. United States v. Oregon, supra. Navigable waters of the 
United States has reference to commerce of a substantial and per- 
manent character to be conducted thereon. Leovy v. United States, 
supra. But the river traffic need not be regular or established. 
United States v. Utah, supra. Nor need it be commercially profitable. 
See United States v. Utah, supra. Arizona v. California, 283 U. S. 
423, 453-4, 51 Sup. Ct. 522, 75 L. ed. 1154 (1930); but see Har- 
rison v. Fite, 148 Fed. 781, 784 (C. C. A. 8th, 1906) ; United States 
v. Doughton, 62 F. (2d) 936, 939 (C. C. A. 4th, 1933). The true 
criterion of navigability is the capability of use, rather than the ex- 
tent of such use. The Montello, supra. But see Harrison v. Fite, 
supra; United States v. Doughton, supra. But the courts do con- 
sider the extent of actual navigation in determining navigability. For 
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cases wherein the actual navigation was held insufficient to establish 
navigability, see United States v. Rio Grande Irrigation Co., 174 
U. S. 690, 19 Sup. Ct. 770, 43 L. ed. 1136 (1898) ; Leovy v. United 
States, supra; Oklahoma v. Texas, 258 U. S. 574, 42 Sup. Ct. 406, 
66 L. ed. 771 (1921); United States v. Oregon, supra. But it ap- 
pears well established that if a stream is navigable only in exceptional 
periods of high water, or under other abnormal conditions, it is not 
navigable. Oklahoma v. Texas, supra at 587; United States v. Rio 
Grande Irrigation Co., supra at 699. On the other hand, however, 
there need not be a sufficiency of water throughout all seasons of the 
year. Economy Light Co. v. United States, 256 U. S. 113, 41 Sup. 
Ct. 409, 65 L. ed. 847 (1920). As to the physical requirements for 
navigability, the courts have held that the mere “physical possibility 
of passing a boat” from one state to another is not sufficient. Leovy 
v. United States, supra at 635; The Montello, supra at 442. But 
where the stream has been used to carry supplies by canoes or other 
shallow draft boats of reasonably large capacity, or even where it was 
used only for floating logs or rafts, the conclusion was reached that 
such streams were navigable. Economy Light Co. v. United States, 
supra; St. Anthony Falls Water Power Co. v. Water Commissioners, 
168 U. S. 349, 18 Sup. Ct. 157, 42 L. ed. 497 (1897). And the fact 
that “navigation may be encompassed with difficulties by reason of 
natural barriers,” or that portages of several miles are necessary, does 
not defeat a finding of navigability. The Montello, supra at 433; 
Economy Light Co. v. United States, supra at 122. 

Assuming arguendo that the New River was a navigable water of 
the United States, defendant contended that certain provisions of the 
standard form license, admittedly authorized by the Federal Water 
Power Act, supra, were unconnected with navigation and unconstitu- 
tional. These provisions relate to accounts and control of operation 
during the licensing period and to the right of the United States to 
acquire or recapture the project at the end of the 50-year license pe- 
riod by paying the licensee’s “net investment,” as defined, not to 
exceed the fair value of the property. Defendant’s arguments were 
based on the contentions (1) that federal control of the waters is 
limited to control for purposes of navigation, and (2) that the con- 
tested license provisions, if imposed and exercised, would be violative 
of the Fifth and Tenth Amendments. 

The Attorneys General of no less than forty-one states, including 
Virginia, filed briefs as amici curiae in support of defendant’s conten- 
tions, arguing, inter alia, that the recapture clause, enabling the Fed- 
eral government to take over a natural resource such as water power, 
would logically allow “similar acquisition of other natural resources 
such as mines, oil and farm lands in consideration for the privilege of 
doing an interstate business,” and that the states would thus “lose con- 
trol of their resources,” and properly would be withdrawn from taxa- 
tion in violation of the Tenth Amendment. But the Court rejected 
this argument on the ground that the possibility of other uses of the 
coercive power of license was an abstract issue not before it in this 
case, and further because, unlike mines and land, the flow of a navi- 
gable stream is in no sense private property nor even capable of being 
privately owned. The right to engage in interstate commerce is not 
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a “privilege.” The Employers’ Liability Cases, 207 U. S. 463, 28 
Sup. Ct. 141, 52 L. ed. 297 (1907). “The Constitution found it 
an existing right and gave to the Congress the power of regulating it.” 
Gibbons v. Ogden, 9 Wheat. 1, 6 L. ed. 23 (U. S. 1824). See Hoxie 
v. Railroad, 82 Conn. 352, 364, 73 Atl. 754 (1909) ; Cf. South Caro- 
lina v. United States, 199 U. S. 437, 457-9, 26 Sup. Ct. 110, 50 L. ed. 
261 (1905). 

After distinguishing certain cases cited by defendant in support of 
the opposite proposition, the Court held that “it cannot properly be 
said that the constitutional power of the United States over its waters 
is limited to control for navigation,” and that “in truth, the authority 
of the United States is the regulation of commerce over its waters,” 
navigability being but a part of the whole. But the Court failed to 
distinguish two other cases, cited by defendant in another part of its 
brief, for the proposition that the regulation of the waters of a stream, 
for uses other than navigation, falls exclusively within state sov- 
ereignty. Hudson County Water Co. v. McCarter, 209 U. S. 349, 
28 Sup. Ct. 529, 52 L. ed. 828 (1908); Holyoke Co. v. Lyman, 15 
Wall. 500, 21 L. ed. 133 (U. S. 1872). A steamer, operating intra- 
state, is subject to federal navigation laws when her goods move in 
interstate commerce after transshipment over railroad or other vessels. 
The Daniel Ball, supra at 557. It appears well established that the 
Federal government has power to build a dam and reservoir in a 
navigable stream for the multiple purposes of aiding navigation, pro- 
moting irrigation and flood control, and utilizing the power resources 
which are incidentally developed and which make the project eco- 
nomically feasible. Ashwander v. Tennessee Valley Authority, 297 
U. S. 288, 56 Sup. Ct. 466, 80 L. ed. 688 (1935); Arizona v. Cali- 
fornia, 283 U. S. 423, 56 Sup. Ct. 466, 80 L. ed. 688 (1930). But 
the Federal government cannot, in the guise of conditioning discre- 
tionary action even in a field of its admitted authority, exercise author- 
ity not delegated or forbidden to it by the Constitution. McCulloch 
v. Maryland, 4 Wheat. 415, 4 L. ed. 579 (U. S. 1819); Linder v. 
United States, 268 U. S. 517, 45 Sup. Ct. 446, 69 L. ed. 819 (1924) ; 
the Employers’ Liability Cases, supra; Carter v. Carter Coal Co., 
298 U. S. 238, 56 Sup. Ct. 855, 80 L. ed. 1160 (1936). Cf. F. W. 
Darby Lumber Co. v. United States, 85 L. ed. 395 (1940). Where 
a hydroelectric project sends the bulk of its electric energy into inter- 
state commerce, it is subject to the commerce powers of Congress 
without regard to federal control of tributary streams. Public Utilities 
Commission v. Attleboro Steam and Electric Co., 273 U. S. 83, 86, 
47 Sup. Ct. 294, 71 L. ed. 541 (1926); Utah Power and Light Co. 
v. Pfost, 286 U. S. 165, 182, 52 Sup. Ct. 548, 72 L. ed. 1038 (1931) ; 
Electric Bond Co. v. Commission, 303 U. S. 419, 432-3, 58 Sup. Ct. 
678, 82 L. ed. 936 (1937). 

Relying on the fact, supra, that there is no private property in the 
flow of a stream, and the analogy that if the government itself were 
to build the dam it would have to pay the fair value for the fast land 
but nothing for the water power, the Court then held the recapture 
provision valid [and not violative of the Fifth Amendment]. A state 
can condition the erection of a dam in its rivers by regulatory and 
recapture provisions directed at the hydroelectric plant of the dam 
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owner. Fox River Co. v. Railroad Commission, 274 U. S. 651, 47 
Sup. Ct. 669, 71 L. ed. 1279 (1926). The Court held this case de- 
cisive of the issue of confiscation and equally applicable to the United 
States and the several states. 

This decision appears to establish conclusively that water power is 
a federal and not a state question, and that the power of the Federal 
government over domestic waters extends well-nigh to their very 
source. It will be most interesting to note (1) whether the Federal 
Power Commission will now attempt to apply the licensing provisions 
of the Federal Water Power Act to the large number of hydroelectric 
projects located on hitherto-considered non-navigable streams, and 
(2) whether the admiralty courts will extend their jurisdiction to the 
logical limits pointed out in this case. For further discussion of 
jurisdiction and procedure under the Federal Water Power Act, see 
(1940) 9 Geo. Wasu. L. Rev. 196. H. C. B. 





CONSTITUTIONAL Law — RELIGIOUS FREEDOM — STATES—POWER 
OF A STATE TO PROHIBIT PuBLIC EXHIBITION OF RELIGIOUS Wor- 
SHIP IN THE Form OF A SEANCE.—C. 182, § 1, Nebraska Laws, 1911, 
provides that “Any person who shall take part in, practice, assist or 
become a subject in giving a public, open exhibition or seance or show 
of hypnotism, mesmerism, animal magnetism or so-called psychical 
forces for gain shall be deemed guilty of a misdemeanor.” 

The members and communicants of the Spiritualist Church guar- 
anteed a medium $15.00 to conduct a spiritualistic seance as a reli- 
gious ceremony in the worship of God, the money to be obtained by 
voluntary contributions of communicants of the Spiritualist Church. 
The medium conducted the seance as agreed and was then prosecuted, 
convicted, and fined for alleged violation of the above-quoted penal 
statute. The complainants, who include the medium and the mem- 
bers and communicants of the Spiritualist Church, seek a declaratory 
judgment declaring their right to worship God according to their re- 
ligious beliefs. Held, that a guaranty of $15.00 to remunerate a 
medium for conducting a spiritualistic seance as a religious ceremony 
in the worship of God, and creation of the fund by voluntary contribu- 
tions of communicants of the Spiritualist Church do not constitute 
“gain” within the statute forbidding such seances for gain (Comp. St. 
1929, §§ 28-1111). Dill v. Hamilton, County Judge, 137 Neb. 723, 
291 N. W. 62 (1940). 

The instant case presents the controversial question as to the ex- 
tent to which the legislature may restrict acts done in accordance with 
the tenets of a particular religion, in view of the fact that both the 
federal and state constitutions contain provisions guaranteeing free- 
dom of religious worship. As far back as 1777, the New York Con- 
stitution adopted in that year provided that “The free exercises and 
enjoyment of religious profession and worship, without discrimination 
or preference, shall forever hereafter be allowed within this State, to 
all mankind: Provided, That the liberty of conscience hereby granted 
shall not be so construed as to excuse acts of licentiousness, or justify 
practices inconsistent with the peace or safety of this State.” Art. 
XXXVIII, 2 CuHartTers AND ConsTITUTIONS 1338. This same dec- 
laration is repeated in the later New York constitutions, and similar 
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language may be found in the constitutions of other states. While 
the ConsTITUTION protects religious beliefs, it does not protect prac- 
tices in connection with such beliefs which are “inimical to the peace, 
good order and morals of society.” McMasters v. State, 21 Okl. Cr. 
318, 207 Pac. 566 (1922) (fortunte telling through departed spirits 
for gain held punishable under state law) ; Davis v. Beason, 133 U. S. 
333, 10 Sup. Ct. 299, 33 L. ed. 637 (1890) (congressional prohibi- 
tion of polygamous marriage upheld); see also State v. Leuch, 198 
Wash. 331, 88 P. (2d) 440 (1939); Butterworth v. Boyd, 12 Cal. 
(2d) 140, 82 P. (2d) 434 (1938); State v. Miller, 59 N. D. 286, 
229 N. W. 569 (1930); State v. Verbon, 167 Wash. 140, 8 P. (2d) 
1083 (1932); Vonnegut v. Baun, 206 Ind. 172, 188 N. E. 677 
(1934) ; Peterson v. Widule, 157 Wis. 641, 147 N. W. 966 (1914) ; 
Mashburn v. City of Bloomington, 32 Ill. App. 245 (1889) ; Coleman 
v. City of Griffin, 55 Ga. App. 123, 189 S. E. 427 (1936), dis’d 302 
U. S. 636, 58 Sup. Ct. 23, 82 L. ed. 495 (1937); Elliott v. State, 
29 Ariz. 389, 242 Pac. 340 (1926) ; Xepapas v. Richardson, 149 §. C. 
52, 146 S. E. 686 (1929); Shapiro v. Lyle, 30 F. (2d) 971 (W. D. 
Wash. 1929); State v. Kramer, 49 S. D. 56, 206 N. W. 468 (1925) ; 
City of Pineville v. Marshall, 222 Ky. 4, 299 S. W. 1072 (1927). In 
a very recent decision, however, the Supreme Court of the United 
States has held that (1) the solicitation of funds in connection with 
charitable or religious objectives cannot be restricted by state licensing 
provisions, and (2) that the possibility of a breach of the peace result- 
ing from the activities of a member of a particular religious sect in 
attacking the religious beliefs of a person belonging to a different sect 
is not justification for state restriction. Cantwell v. State of Con- 
necticut, 310 U. S. 296, 60 Sup. Ct. 900, 84 L. ed. 1213 (1940) ; 
cf., City of Pittsburgh v. Ruffner, 134 Pa. Super. 192, 4 A. (2d) 224 
(1939) (ordinance requiring hawkers and peddlers to procure a li- 
cense not violative of constitutional guaranty of freedom of religious 
worship as applied to ordained minister who sold books and pamphlets 
in office building). 

The civil liberties guaranteed by the federal and state constitutions, 
however, are required to give way where a “clear danger of sub- 
stantive evil” is present. Thornhill v. Alabama, 310 U. S. 88, 60 
Sup. Ct. 736, 84 L. ed. 1093 (1940) ; Cantwell v. State of Connecti- 
cut, supra. The urgency necessary to support any restrictions upon 
these constitutional civil liberties must be considerably greater than 
that required to sustain the traditionally “reasonable” exercise of 
local police power. Schneider v. State, 308 U. S. 147 (1939) ; 
Cantwell v. State of Connecticut, supra; and see (1940) 40 Cor. L. 
Rev. 531 and (1940) 53 Harv. L. Rev. 487, 488. 

The propagation of belief or even of disbelief is protected whether 
in the church or chapel, mosque or synagogue, tabernacle or meeting 
house, but the ConstTiTuTION does not protect the expression of reli- 
gious convictions which contradict the relevant concerns of a political 
society and does not relieve the citizen from the discharge of political 
responsibilities. Minersville School Dist. v. Gobitis, 309 U. S. 645, 
60 Sup. Ct. 609, 84 L. ed. 998 (1940) (Pennsylvania statute making 
it compulsory for school children to salute the flag, held not violative 
of the constitutional provisions guaranteeing freedom of religious wor- 
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ship) ; Gabrielli v. Knickerbocker, 12 Cal. (2d) 85, 82 P. (2d) 391 
(1938), cert. den. 306 U. S. 621, 59 Sup. Ct. 786, 83 L. ed. 1026 
(1938); Nicholls v. Mayor and School Committee of Lynn, 297 
Mass. 65, 7 N. E. (2d) 577 (1937), dis’d 303 U. S. 624, 58 Sup. Ct. 
752, 82 L. ed. 1087 (1937); Hering v. State Board of Education, 
117 N. J. L. 455, 189 Atl. 629 (1937), aff'd, 194 Atl. 177 (1937) ; 
but cf., People ex rel. Fish v. Sandstrom, 279 N. Y. 523, 18 N. E. 
(2d) 840 (1939), rev'g, 3 N. Y. S. (2d) 1006 (1939). It should 
be noted that in the Gobitis case the court did not undertake the task 
of considering the relative interests of society and the individual or 
the existence of the urgency in the light of a clear and present danger 
test. Since a legislature has the duty of determining personal con- 
duct essential to the preservation of the governmental institution as 
such, and since the promotion of national unity and patriotism by 
saluting the flag is not unreasonably related to this end, the court 
will not substitute its judgment for that of the legislative body as to 
the need for this requirement. Any person attacking such measure 
must assume the burden of showing that the legislation is clearly ar- 
bitrary and capricious, and is entirely unrelated to that end. Compare 
the application of the Selective Training and Service Act (Public No. 
783, 76th Cong., 3d session, c. 720, Sept. 16, 1940) to conscientious 
objectors. For a discussion of the Selective Service cases and the 
legal status of conscientious objectors during the last war, see H. 
Girrorp Ir1on, The Legal Status of the Conscientious Objector 
(1939) 8 Geo. Wash. L. Rev. 125. 

It is to be noted that the Cantwell case protects, as a part of reli- 
gious freedom, solicitation of funds for charitable and religious pur- 
poses. Just what percentage of such collections would have to be 
diverted to the gain of private individuals in order to destroy the 
bona fides of the religious or charitable activity is a matter of specu- 
lation. Certainly some regulation towards protection against this 
possibility is permissible. In ex parte Willams, 139 S. W. (2d) 
485 (Mo. 1940), cert. den. 9 U. S. Law Week 3096 (U. S. Oct. 14, 
1940), the Supreme Court of Missouri upheld as against an attack 
based in part on due process grounds, an ordinance of the City of 
St. Louis which made the solicitation of funds for charitable, religious, 
patriotic, or philanthropic purposes unlawful unless licensed by a 
commission empowered to issue such licenses after satisfying itself 
that the collection of funds was for a bona fide charitable, religious, 
or similar purpose. The conviction of defendants who solicited funds 
for a charity without a license was sustained. See also, Stewart v. 
Pennsylvania (City of Jeannette), 137 Pa. Super. 445, 9 A. (2d) 179 
(1939), cert. den. 309 U. S. 674, 60 Sup. Ct. 714, 84 L. ed. 643 
(1940). Notwithstanding the constitutional protection of religious 
freedom, maintenance of a belief in supernatural powers as a pretense 
for the purpose of procuring money is punishable as a federal offense. 
New v. United States, 245 Fed. 710 (C. C. A. 9th, 1917), cert. den. 
246 U. S. 665, 38 Sup. Ct. 334, 62 L. ed. 928 (1918); see also 
People v. Ashley, 184 App. Div. 520, 172 N. Y. Supp. 282 (1918) 
(penal statute defining persons pretending to tell fortunes as disor- 
derly persons, held not violative of the constitutional provision guar- 
anteeing freedom of worship and religious liberty). Several recent 
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decisions suggesting that there is no proper distinction between com- 
mercial and non-commercial activity in connection with matters of 
freedom of the press appear to be out of line and improperly decided 
on principle. Chrestensen v. Valentine, 34 F. Supp. 596 (S. D. N. Y. 
1940); Loyear v. City of Portland, decided Sept. 23, 1940 (Circuit 
Court of State of Oregon for Multnomah County); but cf., People 
v. La Rollo, City Magistrates’ Court of the City of New York, Third 
District, Borough of Bronx, decided Dec. 4, 1940; see also, Schneider 
v. State, supra at 165. 

Under the impact of a de facto national emergency, there is not only 
justification for the principles laid down in the Gobitis case giving 
greater freedom to legislative determination of public needs and ur- 
gency, but it may also be expected that the court will consciously or 
unconsciously be affected by similar considerations in its application 
of the clear and present danger test where it accepts the responsibility 
for evaluating all of the interests embodied in a civil liberties problem. 
As implied from the instant case, the courts will not permit religious 
freedom to be used as a cloak for unregulated commercial activity. 
Nevertheless, because of the delicacy of the problem, the courts may 
find it difficult of determination as to just where to draw the crepuscu- 
lar line between bona fide religious belief and commercial activity. 


M. M. 


CONTRACTS — ILLEGALITY OF LoBBYING CONTRACT — EFFECT OF 
CoNTINGENT FEE IN AGREEMENT TO PROCURE LEGISLATION OR Gov- 
ERNMENT CONTRACT.—Defendant corporation entered into an agree- 


ment with plaintiff, a former national committeeman of one of the 
major parties, to secure the abandonment of Military Road, which 
ran through the landing fields of Washington Airport and caused 
great inconvenience in the operation of said airport. Plaintiff was to 
be paid $500 per month for his expenses and services, and an addi- 
tional sum if he was successful in securing passage of the legislation. 
By promising certain senators to exert political influence in their be- 
half in return for their help, plaintiff succeeded in having put through 
Congress a bill for elimination of the Road. On defendant’s refusal 
to pay the agreed compensation, plaintiff brought an action on the 
contract. Held, that the agreement was a “lobbying contract” and 
was unenforceable in the courts. Ewing v. National Airport Cor- 
poration, 115 F. (2d) 859 (C. C. A. 4th, 1940). 

All persons whose interests may be affected by an act of the legis- 
lature have a right to urge their claims and arguments by counsel 
before legislative committees as well as in the courts. Marshall v. 
Baltimore & Ohio R. Co., 16 How. 314, 14 L. ed. 953 (U. S. 1853) ; 
Trist v. Child, 21 Wall. 441, 22 L. ed. 623 (U. S. 1874); Steele v. 
Drummond, 275 U. S. 199, 48 Sup. Ct. 53, 72 L. ed. 238 (1927) ; 
Noonan v. Gilbert, 63 App. D. C. 30, 68 F. (2d) 775 (1934) ; Adams 
v. East Boston Co., 236 Mass. 121, 127 N. E. 628 (1920). Hence 
an agreement, express or implied, for purely professional services, 
such as drafting a petition to set forth a claim, collecting facts, pre- 
paring and submitting arguments to a committee or other proper au- 
thority, is valid. Trist v. Child, supra. However, where one is em- 
ployed under an agreement which requires the exercise of personal 





736 THE GEORGE WASHINGTON LAW REVIEW 


or political influence on members of the legislature, or the interview- 
ing of members outside of the legislative chambers or committee 
rooms, the agreement is generally held to be void. Hence, where one 
was employed to procure certain legislation by appealing to the “kind 
and social dispositions” of the legislators, who were “careless and 
good natured” and capable of being “molded like wax,” the Court 
declared that the contract of employment was invalid. Marshall v. 
Baltimore & Ohio R. Co., supra. And where a contract required the 
employed “to secure by means of personal solicitation and by private 
interviews with members of the legislature” the defeat of a bill, the 
contract was held to be void. Colusa County v. Welch, 122 Cal. 428, 
55 Pac. 243 (1898). See also Owens v. Wilkinson, 20 App. D. C. 
51 (1902), cert. den. 187 U. S. 646, 23 Sup. Ct. 845, 47 L. ed. 347 
(1902) ; Hazelton v. Sheckells, 202 U. S. 71, 26 Sup. Ct. 567, 50 
L. ed. 939 (1906) ; Brown v. Brown, 34 Barb. 533 (N. Y. 1861); 
Hollister v. Ulvi, 199 Minn. 269, 271 N. W. 493 (1937). But see 
Campbell County v. Howard, 133 Va. 19, 112 S. E. 876 (1922) ; 
Foltz v. Cogswell, 86 Cal. 542, 25 Pac. 60 (1890). It has been held 
that where the contract contemplated the employment of sinister 
methods, it is immaterial that they were not acually resorted to, the 
evil tendency of the contract being sufficient to vitiate it. Weed v. 
Black, 2 Mac Arth. (D. C.) 268, 29 Am. Rep. 618 (1875) ; Sussman 
v. Porter, 137 Fed. 161 (1905); Powers v. Skinner, 34 Vt. 274, 80 
Am. Dec. 677 (1861). Several of the state courts have gone so far 
as to hold that if the terms of the contract are broad enough to cover 
services of any kind, whether honest or corrupt, the contract is in- 
valid. Crichfield v. Bermudez Asphalt Paving Co., 174 Ill. 466, 51 
N. E. 552 (1898); Hyland v. Oragon Hassam Paving Co., 74 Or. 
1, 144 Pac. 1160 (1914). But see Stansell v. Roach, 147 Tenn. 183, 
246 S. W. 520 (1923). 

Where compensation is made contingent upon success in procuring 
the desired legislation, there is a sharp conflict in the decisions. An 
impressively long line of cases holds that the contract is absolutely 
void, on the ground that the contingency of the reward encourages the 
use of sinister and corrupt means for the accomplishment of the de- 
sired end. Providence Tool Co. v. Norris, 2 Wall. 45, 17 L. ed. 868 
(U. S. 1864) ; Globe Works v. U. S., 45 Ct. Cl. 497 (1910) ; Noonan 
v. Gilbert, supra; Clippinger v. Hepbaugh, 5 Watts & S. 315, 40 Am. 
Dec. 519 (Pa. 1843) ; Houlton v. Dunn, 60 Minn. 26, 61 N. W. 698 
(1895); Page v. McKinley, 196 Ark. 331, 118 S. W. (2d) 235 
(1938) ; Chicago Park Dist. v. R. E. Herczel & Co., 298 Ill. App. 
215, 18 N. E. (2d) 744 (1939). Many of the state courts, however, 
have taken the position that the mere presence of a contingent fee 
stipulation is not in and of itself sufficient to condemn the contract as 
one calling for lobbying services. Stroemer v. Van Orsdel, 74 Neb. 
132, 103 N. W. 1053 (1905); Herrick v. Barzee, 96 Or. 357, 190 
Pac. 141 (1920); Stansell v. Roach, supra; State v. Okanogan 
County, 153 Wash. 399, 280 Pac. 31 (1929). In Davis v. Bartlett, 
92 Colo. 286, 19 P. (2d) 496 (1933), the court held that though a 
contingent fee stipulation was permissible, the contract would be en- 
forced only when it clearly appeared that the employee had disclosed 
this stipulation so that members of the legislature could give to the 
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representations their just weight. See also Noble v. Mead-Morrison 
Mfg. Co., 237 Mass. 5, 129 N. E. 669 (1921). 

In Providence Tool Co. v. Norris, supra, the Supreme Court de- 
clared that there was no real difference between agreements to pro- 
cure favors from legislative bodies and agreements to obtain favors 
in the form of government contracts. As a matter of practice, how- 
ever, the courts seem to be more liberal in upholding agreements to 
influence administrative officers. See Old Dominion Transportation 
Co. v. Hamilton, 146 Va. 594, 131 S. E. 850 (1926). The right of 
an individual to employ an agent to sell his goods, the fact that such 
agent deals with officers whose business it is to consider bids and 
make purchases, and who are less likely to be susceptible to personal 
and political pressure than would be individual legislators, are cir- 
cumstances to which the courts perhaps give ‘“‘subconscious” consid- 
eration. Lyon v. Mitchell, 36 N. Y. 235, 93 Am. Dec. 502 (1867) ; 
Bush v. Russell, 180 Ala. 590, 61 So. 373 (1913). And according to 
the weight of authority in the state courts, the contingency of com- 
pensation in an agreement to procure a contract from the government 
is rarely of itself sufficient to render the agreement void. Houlton v. 
Nichol, 93 Wis. 393, 67 N. W. 715 (1896); Kansas City Paper 
House v. Forley R. Printing Co., 85 Kan. 678, 118 Pac. 1056 (1911). 
But see Crichfield v. Bermudez Asphalt Paving Co., supra; Russell 
v. Courier Printing & Pub. Co., 43 Colo. 321, 98 Pac. 936 (1908). 
The federal courts generally refuse to enforce this type of contract 
when it contains a contingent fee provision. Providence Tool Co. v. 
Norris, supra; Crocker v. U. S., 240 U. S. 74, 36 Sup. Ct. 245, 60 
L. ed. 533 (1915) ; but allow recovery of a “brokerage commission.” 
Oscanyan v. Winchester Repeating Arms Co., 103 U. S. 261, 26 L. 
ed. 539 (1880). Where it appears, however, that the agreement con- 
templated procurement of a government contract through personal or 
political influence—where the agent is employed on the theory that 
the administrative officer will be actuated by “considerations of politi- 
cal and business expediency, social or religious motives” rather than 
by the character and value of the product or service, the courts are 
unanimous in condemning the contract. Oscanyan v. Winchester 
Repeating Arms Co., supra; Allison vy. Dodge, 287 Fed. 621 (C. C. 
A. 3d, 1923) ; Bush v. Russell, supra. See also the well-known Eng- 
lish case, Montefiore v. Menday Motor Components Co., [1918] 2 
K. B. 241, wherein the court condemned a contract requiring the exer- 
tion of personal influence to obtain a loan from the government. It 
matters not that the services actually rendered were legitimate. Chard 
v. Ryan-Parker Construction Co., 182 App. Div. 455, 169 N. Y. 
Supp. 622 (1918). For a discussion of legislative control of lobby- 
ing by the states see Note (1932) 45 Harv. L. Rev. 1241. Congress 
has investigated lobbying in the national capital, U. S. SENATE, MaIN- 
TENANCE OF A Lossy, 63d Cong. Ist Sess. 1913; U. S. House Com- 
MITTEE ON Lossy INVESTIGATION, 63d Cong. Ist Sess. 1913; H.R. 
Rep. No. 113, 63d Cong. 2d Sess. (1913); 51 Conc. Rec. 565 
(1913). But Congress has never yet regulated lobbying. However, 
a bill “to provide for registration of persons employed to advocate or 
oppose legislative measures and to regulate the method of such ad- 
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vocacy or opposition” has recently been introduced in the House of 
Representatives. H. R. 3494, 77th Cong. 1st Sess. 1941. 

In the light of the foregoing decisions, it is apparent that the court 
in the principle case remained well within the confines of precedent. 
The presence of either one of two elements, personal solicitation or 
contingent compensation, would have been sufficient under the fed- 
eral rules to label the agreement a “lobbying contract.” M. H. T. 


Hovusinc Corporations — TAXATION — CONSTITUTIONAL LAw— 
Power OF STATE TO IMPOSE ON OPERATING HousiING CoRPORATION 
THE EXPENSES OF A SUPERVISORY STATE Boarp oF Housinc.—A 
New York State Housing Law, Laws of 1926, c. 823 (since repealed 
L. 1939, c. 808, now covered by Public Housing Law, Cons. Laws, 
c. 44-a), authorizing the organization of limited dividend housing 
companies to construct and maintain low cost housing projects gave 
the following exemption: ‘Any limited dividend housing company 
formed hereunder shall be exempt from the payment of any and all 
franchise, organization, income, mortgage recording and other taxes 
to the state, and all fees to the state or its officer.” In 1933, some 
time after the defendant housing corporation had started operating a 
project, the Legislature amended section 16, Unconsol. Laws, § 2267, 
of the State Housing Law by providing that among the expenses of 
construction and operation of such companies there should be included 
such an amount as the State Board of Housing might fix to reimburse 
it in whole or in part for the expenses of inspection, supervision and 
auditing, and the companies were directed to pay such amount to the 
Department of State. The State sues to recover the sum set by the 
State Board pursuant to the amendment, and the housing corporation 
defends on three constitutional grounds. Held, that the “charge” is 
upheld as a legal allocation of the Board’s expenses, the power to de- 
termine the amount of which allocation was properly delegated by 
the Legislature to the State Board in accordance with the Housing 
Law. The payment in question is construed as neither a tax nor a 
fee within the meaning of the exemption provision. People v. Brook- 
lyn Garden Apartments, Inc., 283 N. Y. 373, 28 N. E. (2d) 877 
(1940). 

The power of a state to exact from a public utility, bank, railroad 
company or insurance company a regulatory fee to cover the expenses 
of inspection, supervision and regulation of such companies has been 
upheld as a matter of legislative discretion. Charlotte C. & A. R. Co. 
v. Gibbes, 142 U. S. 386, 12 Sup. Ct. 255, 35 L. ed. 1051 (1892) ; 
Bronx Gas & Electric Co. v. Maltbie, 268 N. Y. 278, 197 N. E. 281 
(1935). “In the exercise of its police power the state may provide 
for the supervision and regulation of public utilities, such as railroads ; 
may delegate the duty to an officer or commission ; and may exact the 
reasonable cost of such supervision and regulation from the utilities 
concerned. A law exhibiting the intent to impose a compensatory fee 
for such a legitimate purpose is prima facia reasonable.” Great 
Northern Ry. Co. v. Washington, 300 U. S. 154, 57 Sup. Ct. 397, 81 
L. ed. 573 (1937); State of N. Y. v. Squire, 145 U. S. 175, 12 Sup. 
Ct. 880, 36 L. ed. 666 (1892). In Fort Smith Gas Co. v. Wiseman, 
189 Ark. 675, 74 S. W. (2d) 789 (1934), which involved a statutory 
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assessment of a “fee” to defray expenses of a fact-finding tribunal 
which helped to determine public utility rates the Supreme Court of 
Arkansas said that the word fee “is used in the sense that it is a 
‘charge fixed by law for services of public officers or for the use of a 
privilege under the control of the government.’ The charge made is 
of the same kind and class as that usually made . . . for license fees, 
which are assessed or fixed, . . . not as revenue charges but in order 
that the regulations, inspections, etc., may be had without expense to 
the municipality.” In State v. Wisconsin Constructors, 222 Wis. 
279, 268 N. W. 238 (1936), the Supreme Court of Wisconsin up- 
held a statute authorizing prescription of codes of fair competition for 
certain industries and assessing those member industries with cost and 
expense of promulgating and administering them. The court went 
on to say that these assessments “are not, strictly speaking, license 
fees, inspection fees, or examination fees, although they partake of 
the nature of both, in that their purpose is to provide funds with 
which to pay the cost and expenses of administration, inspection and 
regulation. They may, for want of a better name, be called regulatory 
or enforcement fees. The distinction between taxes and fees is quite 
clear. . . . Taxes are imposed for the purposes of general revenue. 
License and other fees are ordinarily imposed to cover the cost and 
expense of supervision or regulation.” 

In any cases involving license or inspection fees said fees are de- 
fined as “compensation or remuneration for particular acts or serv- 
ices rendered by public officers in the line of their duties, to be paid 
by the parties . . . obtaining the benefit of the acts or receiving the 
services.” Cochise County v. Wilcox, 14 Ariz. 234, 127 Pac. 758 
(1912) ; McRoberts v. Hoar, 28 Idaho 163, 152 Pac. 1046 (1915) ; 
Smith v. Carbon County, 90 Utah 560, 63 P. (2d) 259 (1936) ; 
State v. Russell, 51 Nebr. 774, 71 N. W. 785 (1897); cf., Foote & 
Co. v. Stanley, 232 U. S. 494, 34 Sup. Ct. 377, 58 L. ed. 698 (1914). 

The grant of an exemption to a corporation, followed by reliance 
thereon, constitutes a contract, the obligation of which cannot be im- 
paired by subsequent legislation. N. Y.C. & H.R. R. Co. v. Mealy, 
224 N. Y. 187, 120 N. E. 155 (1918), aff'd, Troy Union R. Co. v. 
Mealy, 254 U. S. 47, 41 Sup. Ct. 17, 65 L. ed. 123 (1920). Tax 
exemptions, however, are limitations of sovereignty and are strictly 
construed. Hale v. State Board of Assessment and Review, 302 U. S. 
95, 58 Sup. Ct. 102, 82 L. ed. 72 (1937) ; Mizpah Lodge, I. O. O. F., 
v. Burke, 228 N. Y. 245, 126 N. E. 703 (1920). 

The Court of Appeals of New York in disposing of the possibility 
that this exaction might be a fee not only cites no cases in support of 
its theory, but virtually takes judicial notice that recording fees, filing 
fees, and fees in judicial proceedings are the only exactions which 
could legitimately bear the name of fees. The designation as a fee of 
just such an assessment as the one here appears in both state court 
and Supreme Court cases, and it consequently would seem that the 
statutory exemption of “all fees” here granted is protected by the 
Constitution from being invalidated by this subsequent legislation. 


L. E. H. 
8 
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PATENTS — INTERFERENCE — CONCEPTION — CONSTRUCTION OF 
Count ON APPEAL TO THE CourT oF CUSTOMS AND PATENT Ap- 
PEALS.—Count read: “1. An insecticide containing as its essential 
active ingredient phenthiazine.” Junior party, B, was first with the 
idea of insecticidal use of phenthiazine, a chemical compound ad- 
mittedly old per se. It did not appear that either party knew before 
filing exactly how phenthiazine would actually be applied in practice. 
Held, that conception was not complete until constructive reduction 
to practice, and therefore the senior party, S, is entitled to a judg- 
ment of priority. Smith v. Bousquet, 111 F. (2d) 157, 45 U. S. 
P. Q. 347 (C. C. P. A. 1940). 

A complete conception of invention is often defined as “a definite 
and permanent idea of the complete and operative invention as it is 
to be applied in practice.” Rospinson on Patents (1890) 376; 
Mergenthaler v. Scudder, 11 App. D. C. 264 (1897); Wheaton v. 
Kendall, 85 Fed. 666 (C. C. N. D. Cal. 1898) ; Townsend v. Smith, 
36 F. (2d) 292 (C. C. P. A. 1929). The requirement for complete- 
ness has been most strictly construed. O’Donnell v. Hart, 75 F. (2d) 
795, 24 U. S. P. Q. 379 (C. C. P. A. 1935) (wherein invention lay 
in hot air drying; court refused to add blowing of the hot air to the 
proven cenception). Marder v. Dey, 32 App. D. C. 593 (1909). 
Yet statements are contained in the cases that acts within the skill of 
the art may supplement a conception. McCormick Harvesting Mach. 
Co. v. Minneapolis Harvester Works, 42 Fed. 152 (C. C. D. Minn. 
1890) ; Townsend v. Smith, supra. Invention, for the purpose of 
interference, is defined by the count, and it would seem that a con- 
ception of the elements specified by the count should be sufficient. 
Recent cases have limited the requirements for conception to the 
count in issue. Rowe v. Holz, 55 F. (2d) 468, 12 U. S. P. Q. 203 
(C. C. P. A. 1932); Barba v. Brizzolars, 104 F. (2d) 198, 41 U. S. 
P. Q. 749 (C. C. P. A. 1939); contra: Marder v. Dey, 
supra. The authority of this last case would seem to have been 
questioned on this point by Chambers v. Frost, 37 App. D. C. 332 
(1911). Therefore the requirements for conception in the present 
instance should be determined by the count. The question of the 
validity and the proper construction of claims of the type of the instant 
count is considerably in doubt. See (1940) 9 Gro. Wasu. L. Rev. 
208; Shepard and Asp, Claiming a New Use of an Old Substance 
(1938) 20 Jour. Pat. Orr. Soc. 912. The Court of Customs and 
Patent Appeals has expressed itself adversely to claims to a product 
which distinguish from the prior art only by a statement of intended 
use. In re Parker, 107 F. (2d) 612, 43 U.S. P. Q. 457 (C.C. PLA. 
1939). The count in order to be patentable as a product claim in the 
eyes of the court must not only have required phenthiazine, but in ad- 
dition it must have been limited by the inclusion of other insecticide 
forming elements implied into it. Interference counts are ordinarily 
interpreted by the Court of Customs and Patent Appeals as broadly 
as the language will reasonably permit regardless of patentability 
since that question is not before it. Gowen v. Hendry, 37 F. (2d) 
426, 4 U. S. P. Q. 161 (C. C. P. A. 1930). But recently this court 
has expressly held that it will follow a narrow interpretation by a 
lower tribunal. Kauffman II v. Etten, 97 F. (2d) 134, 37 U.S. P. Q. 
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712 (C. C. P. A. 1938). See also Chalmers vy. Romine, 62 F. (2d) 
622, 16 U. S. P. Q. 136 (C. C. P. A. 1933). In the present case, 
however, both parties seem to have regarded the invention to lie 
in the use rather than in any implied combination, and both appear 
to have left the determination of the mode of application to other 
workers though still claiming as sole inventors. It is accordingly 
submitted that in view of the apparent intent of the parties and the 
obvious disadvantages of relying on implied limitations in the count, 
the court should have interpreted the count as it read, on an old 
product with a new intended use. Under the more recent decisions 
B’s conception would then have been ample to support the present 
count. The question of patentability of the count should be imma- 
terial in the interference proceeding. R. R. H. 


PaTENTS—R. S. 4917 anp 4922—AMENDING CLAIMS BY MEANS 
oF DiscLaIMeR. Plaintiff brought suit for infringement of a patent 
for an artificial fish bait having walls of non-buoyant material. One 
month before this suit was filed the plaintiff entered an amendatory 
disclaimer which specifically disclaimed bait bodies carved from wood 
or metal; and stated that patentee claimed only bait bodies molded 
of a plastic material. Held, that the disclaimer is improper and 
therefore even if the new claim carved out by the disclaimed had been 
so narrowed that it escaped the prior art, it still must fail. James 
Heddon’s Sons v. Millsite Steel and Wire Works, Inc., 47 U. S. 
P. Q. 106 (E. D. Mich. 1940). 

The disclaimer statutes R. S. 4917 and 4922 do not in express 
language authorize a disclaimer which merely amends a claim in- 
stead of cancelling it. The Supreme Court has never decided the 
direct question of whether the statute does authorize such a dis- 
claimer; but by upholding this type of disclaimer in several cases it 
has implied that they are authorized. Minerals Separation v. Butte 
and Superior Mining Co., 250 U. S. 336, 39 Sup. Ct. 455, 63 L. ed. 
1019 (1919) ; cf., Hailes v. Albany Stove Co., 123 U. S. 587, 8 Sup. 
Ct. 262, 31 L. ed. 384 (1887); Feperico, Statutory DIscLAIMERS 
IN Patent Law (1935) §§ 10-21. Judge Tuttle, who decided the 
present case, has condemned the amendatory disclaimer in several 
earlier decisions. He has pointed out that, because a disclaimer is 
not subjected to the scrutiny of the Patent Office, it is possible for 
the patentee to “chisel out” a claim on which the Patent Office has 
not passed. For this reason Judge Tuttle has laid down the rule 
that a claim amended by a disclaimer does not retain the usual pre- 
sumption of validity. Fruehauf Trailer Co. v. Highway Trainer 
Co., 54 F. (2d) 691 (E. D. Mich. 1931), aff'd 67 F. (2d) 558 
(C. C. A. 6th, 1933) ; Frigidaire Corp. v. General Necessities Corp., 
32 F. (2d) 277 (E. D. Mich. 1929); Brunswick-Balke-Collender 
Co. v. Klumpp, 126 Fed. 765 (N. Y. 1903), aff'd 131 Fed. 255 
(C. C. A. 2d, 1904); Rosemary Mfg. Co. v. Halifax Cotton Mills, 
288 Fed. 683 (C. C. A. 4th, 1923); Taylor v. Wise, 5 F. Supp. 918, 
20 U. S. P. Q. 254 (Ohio 1933). Contra: American Tri-Ergon 
Corp. v. Altoona Publix Theatres, 5 F. Supp. 32 (M. D. Pa. 1933), 
aff'd 72 F. (2d) 53 (C. C. A. 3d, 1934) ; rev'd on other grounds, 
294 U. S. 477, 55 Sup. Ct. 455, 79 L. ed. 1005 (1934); National 
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Fruit Products Co. v. Musselman Co., 8 F. Supp. 994, 23 U. S. P. Q. 
265 (M. D. Pa. 1934). The specification of the patent must distin- 
guish what is old from what is new in order that the patentee may 
disclaim what is his own from what is claimed without right. (The 
patent in the present case merely mentioned that a plastic could be 
used.) Grasselli Chemical Co. v. National Aniline and Chemical Co., 
26 F. (2d) 305 (C. C. A. 2d, 1928) ; Fruehauf Trailer case, supra; 
Albany Steam Trap v. Worthington, 79 Fed. 966 (C. C. A. 2d, 
1897) ; Westinghouse Air Brake Co. v. New York Air Brake Co., 
139 Fed. 265 (N. Y. 1905) ; Corn Products Co. v. Pennick and Ford, 
63 F. (2d) 26, 16 U. S. P. Q. 58 (C. C. A. 7th, 1932). Conira: 
Thompson v. Bushnell; 96 Fed. 238 (C. C. A. 2d, 1899) overruled 
by Grasselli case, supra; Van Meter v. Irving Air Chute Co., 27 F. 
(2d) 170 (N. Y. 1928). The amendatory disclaimer cannot ma- 
terially change the character of the invention. (The present case’s 
disclaimer shifts the novelty of the invention from the construction of 
the bait to the material of which it is made.) Hailes v. Albany Stove 
Co., supra; Albany Steam Trap case, supra; Enameled Metals Co. 
v. Western Conduit Co., 269 Fed. 620 (C. C. A. 6th, 1920); Rose- 
mary Mfg. Co. v. Halifax Cotton Mills, supra; Strause Gas Iron 
Co. v. Crane Co., 235 Fed. 126 (C. C. A. 2d, 1916) ; White v. Glea- 
son Mfg. Co., 17 Fed. 159 (N. Y. 1883); cf., Wood v. Peerless 
Motor Car Corp., 75 F. (2d) 554 (C. C. A. 6th, 1935) ; Johnson 
Laboratories v. Messner Manufacturing Co., 98 F. (2d) 783 (C. C. 
A. 7th, 1938); Byrne Manufacturing Co. v. American Flange Co., 
87 F. (2d) 783 (C. C. A. 6th, 1937). A disclaimer cannot change 
the inventior from one statutory class to another; for instance, from 
a claim for a manufacture to a claim for a process. Societe Fabriques 
de Products Chemique v. Lueders, 135 Fed. 102 (N. Y. 1904) ; 

Grant v. Walter, 148 U. S. 547, 13 Sup. Ct. 699, 37 L. ed. 547 
(1893) ; Altoona Publix Theatres case, supra. One ‘New York case, 
however, held a disclaimer valid which added composition details to 
the claim for an article. Northam Warren Corp. v. Newfield Co., 
75 F. Supp. 733, 22 U. S. P. Q. 313 (N. Y. 1934). Because of the 
indefinite wording of the disclaimer statute the courts seem to be in 
a hopeless state of disagreement on the subject of disclaimers. Sev- 
eral prominent writers, among them Jo Baily Brown in (1939) XXI 
JOURNAL OF THE PATENT OFFice Society 188, and Doctor Joseph 
Rossman, editor of the same JourRNAL, in (1935) XVII, JournaL 
OF THE PATENT OFFICE Society 439 have suggested that only new 
legislation can clarify the situation. R. E. B. 


PATENTS—REISSUES—ACTs OF MEMBERS OF THE PuBLIc As BASIS 
oF INTERVENING RiGHTs.—A licensee, contra to the terms of his li- 
cense, had manufactured and sold machines disclosed but not claimed 
in plaintiff’s original patent. Subsequent to the issuance of a license 
to the licensee to manufacture the machines and more than two years 
after the grant of the original patent, patentees applied for and ob- 
tained a reissue with broadened claims. Suit was brought against 
defendant, a latecomer in the field, for infringing claims added by the 
reissue. Held, that the licensee, as a member of the public, had, in 
its sale and manufacture during the period intervening between ‘the 
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issuance of the original patent and the application for the reissue 
patent, exercised such a right that the patent owner was precluded 
from obtaining valid broadened claims. The Stanley Works v. C. S. 
Mersick Co., 47 U. S. P. Q. 49 (Conn. 1940). 


A broadened reissue is invalid if applied for after the expiration of 
an unreasonable length of time from the grant of the original patent. 
Miller v. Bridgeport Brass Co., 104 U. S. 350, 26 L. ed. 783 (1882). 
The term of two years has been designated by the courts as the meas- 
ure of an unreasonable length of time. Mahn v. Harwood, 112 U. S. 
354, 5 Sup. Ct. 174, 28 L. ed. 665 (1884); Topliff v. Topliff, 145 
U. S. 156, 12 Sup. Ct. 825, 36 L. ed. 658 (1892). 


Use of the device during the period intervening between the grant 
of the original patent and the application for reissue may immunize 
the user to suits for infringement. Ashley v. Samuel C. Tatum Co., 
240 Fed. 979 (S. D. N. Y. 1917). Some courts have based their 
decisions on this point on the ground of personal estoppel and re- 
jected mere intervening public use as a defense. Ashland Fire Brick 
Co. v. General Refractories Co., 27 F. (2d) 744 (C. C. A. 6th, 1928). 
While lack of actual knowledge of the patent by the user at the time 
of the intervening use will not preclude the defense of intervening 
rights, Sontag Chain Stores Co., Ltd. v. National Nut Co., 310 U. S. 
281, 60 Sup. Ct. 961, 84 L. ed. 1204 (1940), it has been held that 
the defense was not available to a defendant who could not show that 
the machines sold by it were made by or for a company which had 
acquired such intervening rights. Naivette, Inc. v. Bishinger, 61 F. 
(2d) 433 (C. C. A. 6th, 1932). 

There has been dictum, but no actual decision, to the effect that 
when the time between the grant of the original patent and the ap- 
plication for a reissue has been longer than two years, it is not nec- 
essary in order to avail of intervening rights that they should be those 
of the infringer, the progression of the art being sufficient to shield 
even a latecomer. See Otis Elevator Co. v. Atlantic Elevator Co., 
Inc., 47 F. (2d) 545, 548 (C. C. A. 2d, 1931). 

In the instant case the delay of more than two years after the grant 
of the original patent before applying for the reissue, in the absence 
of a showing sufficient to excuse that delay, constituted proper 
grounds for holding the reissue invalid; the raising of the question 
of intervening rights seems unnecessary and tends to obscure the real 
principle of the case. 7. & Be 


TAXATION — ConsTITUTIONAL Law — Capita Stock Tax —A 
DEFINITION OF VALUE.—Plaintiff brought this action against de- 
fendant, Collector of Internal Revenue for the District of Kentucky, 
to recover capital stock taxes paid by it to the defendant under the 
several statutes imposing such taxes for the taxable years ending June 
30, 1933, 1934, 1935 and 1936. Claims for refund of all of the above 
taxes were filed with the defendant on or about June 30, 1937, based 
upon the ground that the laws under which said taxes were imposed 
were unconstitutional and void. The claims for refund were denied 
by the Commissioner of Internal Revenue on August 11, 1937, and 
this action was filed about August 9, 1939. 
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Plaintiff contends that the capital stock tax laws under considera- 
tion are in violation of the Fifth Amendment of the ConsTITUTION 
of the United States because the declared value of the capital stock 
on which the tax is imposed bears no relationship to the actual value 
of the capital stock and was not intended to bear any such relation- 
ship, and therefore the operation of the law is grossly discriminatory 
between taxpayers. Defendant moves to dismiss the complaint in that 
it fails to state a claim upon which relief can be granted. Held, that 
the capital stock tax is a constitutional exercise of the taxing power. 
Kentucky Fire Brick Co. v. Glenn, 34 F. Supp. 35 (W. D. Ky. 1940). 


Congress has the power to levy an excise tax on corporations for 
the privilege of doing business in the corporate form. Flint v. Stone 
Tracy Co., 220 U. S. 107, 31 Sup. Ct. 342, 55 L. ed. 389 (1911). 
The form of the tax may be a levy on the value of the capital stock 
of the corporation. Ray Copper Co. v. U. S., 268 U. S. 373, 45 Sup. 
Ct. 526, 69 L. ed. 1003 (1925). The original capital stock tax enacted 
during the World War was a tax on the actual value of the capital 
stock. The tax was difficult to administer due to the difficulty of 
determining what the actual value was. Ray Copper Co. v. U. S., 
supra. Congress, in order to avoid the difficulties of administration 
and the litigation attendant on them, adopted the tax in its present 
form. See Sen. Rep. No. 114, 73d Cong., 1st Sess. at 6; Sen. Rep. 
No. 558, 73d Cong., 2d Sess. at 6; Report oF A SUBCOMMITTEE OF 
THE COMMITTEE ON Ways & Means, House oF Rep., 75th Cong., 3d 
Sess. at 57, on the Proposed Revision of the Revenue Laws, 1938. 
The capital stock tax is a tax on the declared value of the capital stock 
of a corporation. The declaration of value is wholly within the dis- 
cretion of the corporation. The value so declared, however, becomes 
not only the measure of liability for the capital stock tax but it pro- 
vides also the base for the computation of any excess profits tax 
liability. Section 215, title 2, of the National Industrial Recovery 
Act and similar sections of succeeding revenue acts. 

In Oertel Co. v. Glenn, 13 F. Supp. 651 (W. D. Ky. 1936), the 
court said that the declared value must be the true or actual value. 
While the question in that case was whether a corporation had the 
right to correct a value it had declared, it is clear that the decision 
was influenced by the fact that the value declared was radically dif- 
ferent from the actual value. The court there said that if the statute 
can be construed that the taxpayer can fix and declare the value of its 
capital stock regardless of underlying facts, it is void. The taxpayer 
is authorized under the provisions of the act to declare the value, but 
this cannot be arbitrarily done; there must be a basis in fact for its 
conclusion. If the determination flows from the opinion of some in- 
dividual regardless of the truth of the matter, it is not a proper exer- 
cise of the taxing power. If “value” as used in the act is given its 
ordinary and accepted meaning, it is a valid exercise of the taxing 
power. 

The Court of Claims in the case of the Chicago Telephone Supply 
Co. v. U. S., 23 F. Supp. 471 (Ct. Cl. 1938) adopted a contrary view 
of the matter. There it was similarly urged that the value declared 
was not the true value and therefore was not binding. The court held 
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that the corporation has a full election to determine what its value 
should be declared. Once declared it is binding. If the corporation 
fixes a value which is not the true value and for which it is penalized 
by higher excess profits it is its own fault. It must have known the 
real value or at least could have easily ascertained it. It could have 
declared the real value but elected of its own free will to state a fic- 
titious or erroneous value. The disadvantageous position in which 
the corporation now finds itself is the result of its own act. The de- 
cision in this case seems to be based upon estoppel. The same court 
in the case of Allied Agents v. U. S., 26 F. Supp. 98 (Ct. Cl. 1939), 
reiterated the doctrine that the declared value need not be the actual 
value. The court examined the capital stock tax particularly in its 
relationship to the excess-profits tax. It found that the two are in- 
separable and must be considered together. The higher the declared 
value of the capital stock the lower will be the excess-profits tax, and 
the lower the declared value the higher will be the excess-profits tax. 
In this way when the two taxes are considered together as they should 
be, they are self-adjusting both as to the taxpayer itself and in com- 
parison with what is paid by others under them. The contention that 
the statute under this construction raises a conclusive presumption 
that the declared value is the actual value is held clearly erroneous. 
Instead of presuming that the declared value is the actual value, the 
actual value is immaterial. This is so since the statute does not re- 
quire the actual value to be stated. 


The same court that rendered the decision in Oertel v. Glenn, supra, 
decided the principal case, and held squarely with its previous deci- 
sion. The court quotes the language of the case of Allied Agents v. 
U. S., supra, to the effect that the actual value is immaterial, and then 
says that it does not agree with this statement nor with the construc- 
tion of the Act which permits the taxpayer to fix the value of the 
capital stock regardless of underlying facts. The Act means that 
the taxpayer in making its declaration of value should make a dec- 
laration consistent with the facts with reasonable latitude allowed for 
difference in judgment and should be required to exercise good faith 
and fairness in declaring the value of its capital stock. The purpose 
of the Act is to impose a tax based on the fair and reasonable value 
of the stock, rather than upon an arbitrary value fixed by the taxpayer. 
The word “value” has a definite meaning which is radically different 
from selecting a figure at will. 


No case in point has gone to the United States Supreme Court for 
decision. In the recently decided case of Haggar Co. v. Helvering, 308 
U. S. 389, 60 Sup. Ct. 337, 84 L. ed. 340 (1940), however, the follow- 
ing language is used: “It will be observed that . . . the declared value 
of capital stock which is made the basis of computation of both taxes 
is not required to conform either to the actual or to the nominal capi- 
tal of the taxpaying corporation. The taxpayer is thus left free to 
declare any value of capital stock . . . which it may elect.” From this 
language it may be assumed that the court would sustain the view 
advanced by the Court of Claims. 


_ It is submitted that the court in the principal case despite its warn- 
ing that the capital stock must be considered only in relation to the 
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excess-profits tax, fails to heed its own admonition. When the taxes 
are considered logically as components of one taxing scheme, then 
the reasoning of the court is indeed difficult to follow. The purpose 
of the excess-profits tax in inducing a reasonable declaration of value 
is lost. There is present also the possibility of litigation to determine 
if the value declared is the actual value, or approximates it, or if it 
was made in good faith. The difficulties of the old capital stock 
tax are thus revived. The construction adopted by the Court of 
Claims permits a simple administration of the tax. It is supported 
by logic and the legislative intent as it might be gathered from the 
language of the act. It is urged that this construction could be adopted 
by the court which decided the principal case with no violence done 
to any well rendered doctrine. N. D. 
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PRESIDENTIAL LEADERSHIP. By Pendleton Herring. American Gov- 
ernment in Action Series; P. Bradley, general editor. New 
York: Farrar and Rinehart. 1940. Pp. xvi, 173. $1.50. 


This book, addressed to the average citizen, is an attempt at “stock 
taking.” The “idea of checks and balances and the separation of 
powers” is part of the folk ways of American life (p. ix), which ap- 
parently hinders vigorous and quick action. From this point of view, 
the seven chapters of the discussion deal with the President, his office 
and functions and with Congress: the Political Basis of Presidential 
Power, Congressional Behaviour, Methods of Presidential Control, 
Proposals for Change, the President’s Entourage, the Limits of Pres- 
idential Leadership. There is nothing of a legal or juristic approach. 
The method throughout is descriptive, and the writing and organiza- 
tion are, while suggestive and interesting, somewhat blurred and lack 
the precision of a well-thought out and carefully integrated presenta- 
tion. Be all this as it may, the discussions raise, with modesty and 
decorum, problems which must belong, by its very nature, to a democ- 
racy; and a reviewer in another jurisdiction must, whatever the 
criticisms, put on record his general admiration for American federal- 
ism. It is extremely important that books of this nature should be 
written; and legal students might do much worse than ponder Mr. 
Herring’s short survey after they have paid attention to the legal 
situation as disclosed say in Professor Corwin’s recent admirable legal 
study of the presidential office. For Mr. Herring does raise great 
issues, which democracy must face, and he brings to the average citi- 
zen questions which only the average citizen can answer: executive 
power, congressional organization, and the relationship between them. 

Mr. Herring makes frequent comparisons with parliamentary and 
cabinet government in the United Kingdom. I do not think that his 
knowledge in this connexion is entirely sound and that the comparison 
is the most valid. Illustrations drawn from the executive and legisla- 
tive experience of a unitary state like the United Kingdom must be 
carefully chosen when placed in contrast with that of a federal state. 
We may note too that Mr. Herring says nothing of the British Civil 
Service, and any discussion, apart from it, is entirely out of balance. 
It would have been of greater value had the distinguished author 
attempted to compare his problems with those of Canada or Australia. 
In a federation there are demands made on the workings of democratic 
institutions, which are quite different from those of a state like the 
United Kingdom. It is perhaps unfair to labour this point; I only 
wish to point out the weakness of a discussion, which, while itself 
admitting comparisons, does not derive them from more obvious and 
fruitful sources. 

I welcome the book for a very special reason. I profess no com- 
petency to review the facts and statements, but I am convinced that 
books of this nature are of the utmost importance to legal students. 
Of course, political science as a university subject is vitiated with 
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theory and obsessed with academic doctrine; but Mr. Herring keeps 
his feet fairly well on solid ground and he brings to the student some 
suggestions and illustrations of the life behind the law, which the stu- 
dent of law is far too liable, and that to his infinite loss, to neglect. 
In other words, Mr. Herring calls the student away from law and 
juristic issues to the profounder questionings of the why and the ought, 
without which legal education is a sorry morass of black-letter obscur- 
antism and trade-school neutrality. W. P. M. KENNEDy, 


Professor, University of Toronto Law School. 


A TREATISE ON THE ANGLO-AMERICAN SYSTEM OF EVIDENCE IN 
TRIALS AT ComMON Law, INCLUDING THE STATUTES AND 
JupiciaL Decisions OF ALL JURISDICTIONS OF THE UNITED 
STATES AND CanapDA. Third Edition. By John Henry Wig- 
more. Boston: Little, Brown & Co. 1940. Vol. I, pp. xcii, 
722; Vol. II, pp. xxx, 813; Vol. III, pp. xxviii, 740; Vol. IV, 
pp. xxviii, 733; Vol. V, pp. xxxviii, 864; Vol. VI, pp. xxvi, 
609; Vol. VII, pp. xxvi, 665; Vol. VIII, pp. xxvi, 850; Vol. 
IX, pp. xxvi, 615; Vol. X, pp. 713. Price, $100. 


America’s most noted and respected legal writer has again made a 
great personal contribution to legal literature by preparing a new edi- 
tion of its outstanding work, which is advertised as THE LIFETIME 
EpITIon because of the fact that it is to be “kept permanently up-to- 
date by a pocket part service.” In revising his treatise, a best seller 
since the publication of the first edition in 1904, the author has in- 
corporated the second edition of 1923 and the supplement of 1934 
with new materials made available during the intervening period. 
The preface states that “every passage of the text has been scrutinized 
for improvement, with a view to representing the present state of the 
law [and that] the entire work has been reset.” 

The materials now examined include about 20,000 statutory pro- 
visions, an increase of approximately 5,000, and 85,000 decisions, 
30,000 more than in the second edition. In addition, a great deal of 
the output of the leading legal periodicals has been considered or cited, 
and, for the first time, the treatise contains an index of authors quoted 
or cited. Its value is further enhanced by indexes of all statutes and 
cases cited and an index of topics, all of which have been placed in 
volume ten. The preliminary pages in each of the other nine volumes 
contain that part of the table of contents treated therein, a list of the 
latest judicial and legislative sources used in preparing the revisions, 
a table of cross-references to W1GMORE’s PocKET CODE oF EVIDENCE, 
and a tabular analysis showing the arrangement of the principal topics. 
The volumes are not as cumbersome as those of the other editions, 
and the burden of search is also considerably lightened by the use, 
whenever practicable, of separate paragraphs for the decisions of the 
various states, arranged in chronological order. 

Few sections have been added but those appearing for the first 
time in the 1934 supplement have been assimilated. Noteworthy in 
this respect are the various additions to section 4, dealing with the 
applicability of jury-trial rules of evidence. The new subsections 
contain an enlightened treatment of the rules relating to Labor-Arbi- 
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tration Agreements (§ 4g), Fraternal Insurance Associations (§ 4h), 
Codes of Commercial and Professional Ethics (§ 41), Congressional 
Proceedings: (1) Impeachment Trials (§ 4j), (11) Hearings before 
Committees (§ 4k), Appellate Courts (§ 41), and International Ar- 
bitral Tribunals (§ 4m). 

Although section 4b has not been enlarged to any extent, it pre- 
sents a striking illustration of the author’s foresight, in refusing to 
favor the arbitrary acceptance or rejection of the jury-trial rules by 
administrative tribunals. His stand is of special interest today be- 
cause of the controversy over administrative procedure, centering 
around the Walter-Logan bill and the Attorney General’s Committee. 
Its wisdom is attested by the fact that, while the hearsay rule may 
serve as the basis of a recent decision of an appellate court, reversing 
an order of an administrative tribunal,’ it is frequently ignored in 
practice. The state of the law on this important problem is shown in 
section 4c, which covers the principal federal and state administrative 
agencies, the number of the former now reaching the grand total of 
twenty-eight. 

With respect to particular rules and the decisions cited thereunder, 
no one can deny that Wigmore points out the problems, presents a 
keen and careful analysis of the competing arguments with his opin- 
ion of their soundness, and gives an unusually accurate statement of 
the holdings. Criticism has been leveled, however, at Wigmore’s use 
of uncommon words, generally in an attempt to connect certain rules 
with a broad principle, such as the rules relating to real evidence, 
which he treats under the title “Autoptic Proference.” But, while 
no one can justifiably say that the phrase is not understandable in the 
light of the explanation given,? yet some may think, with good rea- 
son, that it facilitates a unified study. 

Another criticism, that of the many cross-references and distinc- 
tions in the text and footnotes, overlooks a fact well known to those 
not seeking mere generalizations, nor shirking a careful examination 
of the questions involved.* Still another criticism is that the treatise 
is not for beginners, as they will profit more from studying a text 
containing a bare statement of the rules of evidence. No doubt many 


1In Tri-State Broadcasting Co., Inc., v. Federal Communications Commis- 
sion, 68 App. D. C. 292, 96 F. (2d) 564 (1938), the court seemed to consider 
the hearsay rule as an absolute necessity. Wigmore quotes this case as an ex- 
ample of the acceptance, or technical, view. He refers to the contrary view 
as “the popular view.” 

2 The use of the words in an instruction to the jury does not make it ab- 
stractly incorrect or misleading, according to Morse v. State, 10 Ga. App. 61, 
72 S. E. 534 (1911), where the court said: “. . . while ‘autoptic’ is a good 
word, with pride of ancestry, though perhaps without hope of posterity, the 
word ‘proference’ is a glossological illegitimate, a neological love-child, of which 
a great law writer confesses himself to be the father. . . . Despite all this, we 
cannot brand the statement as reversible error. This court is rather liberal in 
allowing the judges on the trial bench the privilege of big words.” 

3 See the statement in WicmMore, Pocket Cope or Evinence (2d ed. 1935) 
xi: “The marked feature of the law of Evidence is that, while the offered fact 
is single, the potentially applicable rules are multiple. Hence, at the moment 
when a given rule is applied, the offer is not necessarily disposed of; for other 
rules may possibly have application to different aspects of the same offer, and 
with differing results. The practitioner therefore has to have all of these in 
mind at that moment.” 
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beginners have taken advice of this nature and cherished it to their 
death, but it fails to take into account the truism that the greatest 
weakness of legal writers is the resort to generalizations and the mere 
piling up of rules, in an attempt at oversimplification of matters re- 
quiring deep probing, and that this approach is bound to produce un- 
reality, often not disclosed until an opponent has prevailed. 


Criticism of Wigmore on the three grounds mentioned above is no 
longer fashionable, being current only among those who, in conform- 
ity with one of the truest of adages, believe almost anything they 
hear, if they hear it often enough. Slight criticism may be justified 
by occasional inaccuracies,* but these may be considered as unavoid- 
able in so large a treatise. 


In this brief review it is impossible to do more than predict that 
the treatise will prove invaluable to student, teacher, practitioner and 
judge, without referring to various other criticisms and proposed 
modifications of theory. Undoubtedly more consideration should 
have been given to some of them, particularly those found in the illu- 
minating and widely acclaimed articles of Professor Morgan.’ But, 
in his review of the new edition, this writer asserts that “disagreement 
with Wigmore’s theories in some particulars and mild dissatisfaction 
with his treatment of some topics does not imply lack of appreciation 
of his sound scholarship or of respect for his views or any want of 
profound admiration -for his accomplishment.” ® 


An acknowledgment of the indebtedness of the legal profession to 
Wigmore should contain more than an expression of appreciation for 
a marvelous work on the present state of the law of evidence. It 
should also call attention to the timeliness of the critical discussion of 
many weaknesses in the law and the proposals for their removal. 
These will prove of inestimable value in considering the American 
Law Institute’s Code of Evidence. 


During this generation Wigmore’s treatise will continue to be in- 
dispensable to those desiring authentic information on an immense and 
difficult subject. It is indisputably the best work on Evidence and it 
belongs in the library of every lawyer or judge who wishes adequate 
guidance on the many rules, their purpose, and the manner in which 
they are applied. WituiaM T. Fryer, 


The George Washington University Law School, 
Washington, D. C. 


4It is suggested in § 1061(8) that “an unaccepted offer to plead guilty is 
governed by the rule for pleadings (§ 1867).” Admissions in pleadings are 
treated in §§ 1063-1067, not in § 1867. Furthermore, admissibility of such an 
offer should depend upon whether it is better public policy to secure more con- 
victions with lighter punishments or a fewer number with maximum sentences. 

The reference in the index to §1765 under Self-serving Statements is er- 
roneous, as that section has been dropped from this edition. 

The citations in the table of cases under Lloyd v. Powell [1914] A. C. 733 do 
$25 _— that it is discussed in § 1461, but this fact is disclosed by the notes to 

5 Twelve of Professor Morgan’s articles are cited in the footnotes, but only 
one has been quoted or discussed in the text. It is apparent that they did not 
receive adequate consideration. 

6 (1940) 20 B. U. L. Rev. 776, 793. 
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THe Wacner Act. By John H. Mariano. New York: Hastings 
House. 1940. Pp. 229. $2.50. 


Dr. Mariano’s little book is stimulating without being authoritative. 
The book is divided into four chapters, comprising three heads of 
discussion, to wit: (a) the Act itself in its political, social and eco- 
nomic setting; (b) the rdle of the courts in labor disputes; and 
(c) the function and future of labor as a political force and party. 
There is an incidental running analysis of the fundamental concepts 
underlying the Wagner Act, but its constitutional background is un- 
explored. The book is a politician’s rather than a lawyer’s brief in 
defense of the labor act. It is not the province of a review to be 
either a reply brief or an antidote, but certain questions which must 
suggest themselves to the reader might here be adumbrated. 
(1) While there is an abundance of argument in support of Mr. 
Justice Holmes’ premise that freedom of contract begins where in- 
equality of bargaining power ends, there is no attempt to show how 
that thesis became the law of the land under the commerce clause, 
which had theretofore been held rigid in that formula every schoolboy 
knows: “manufacturing is not commerce.” The rationale comprised 
in the new concept of what might be termed “interstate production,” 
which became part of the constitutional law of the United States on 
April 12, 1937, when the cases attacking the constitutionality of the 
N. L. R. A. were decided, is not specifically considered. (2) The 

roblem, so pivotal in any discussion of labor law, of how far a ma- 
jority should be allowed to impose its will upon a minority is discussed 
only indirectly in terms of the immediate question and not in terms 
of ultimate appraisal. Yet the solution to that question might well be 
the solution not only to many of the questions raised in the Labor 
Law, but also to those posed by other vital legislation as well, and, 
indeed, could conceivably answer and is surely pertinent to the riddle 
that has in the welter of propaganda, machines and fire plunged most 
of the world into war. What is true for a majority of workers must 
be equally true for a majority of bondholders, or creditors, or farm- 
ers, or for the nationals of a state or country. When the exigencies 
of government meant merely the will of the king, things were com- 
paratively simple. But now we talk about the will of the majority, 
while we face the fact, as good men must, that at some point the 
exigencies of state are, in their context, no more sacred when deter- 
mined by a majority than by a king. For the definition of democracy 
cannot be simply “rule by the majority,” else the system of checks 
and balance embedded in our constitutional history would be a mean- 
ingless abstraction, and the will of the majority of the people in cer- 
tain of the continental countries of Europe would be the truest ex- 
pression of democracy in action rather than tyranny in fact. But 
democracy, as we know it, is grounded in a recognition of the dignity 
of man and the sanctity of the individual. A whole people, like a 
person, might conceivably choose slavery, but the resulting slave state 
would thereby be the opposite, not the fulfilment of democracy. It 
has been said that absolute freedom is the prelude to absolute despot- 
ism. The Minimum Wage and Wagner Acts are, in their context, 
a brake on that sort of absolutism. If these principles have validity 
for the nation they should find some expression in its laws. (3) Dr. 
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Mariano left untouched the increasingly difficult problem of the de- 
gree of the employer-and-employee relationship sufficient to justify 
under the law the grouping of persons into labor unions. Mr. Justice 
Holmes’ thesis is, on principle, applicable to all persons disadvanta- 
geously situated vis-a-vis their source of livelihood, whether that 
source is merely of supply or income, or whether the compensation 
is called commission, wage or profit. The industrial-union technique 
has been successfully used in situations in which the common law 
could find no employer-and-employee relationship. Thus, to take an 
example from Dr. Mariano’s own state, New York, dairy farmers 
are organized into “unions” and have waged successful “strikes” 
against the milk dealers, who are certainly not the farmers’ employers 
within the meaning of the law. The history of the farmers’ fight was 
etched by Mr. Alan Barth in a recent issue of THE NATION in an 
article entitled Only the Cows Are Contented. The same question 
has been presented and met in the same way by newsboys and news- 
carriers in their dealing with the publishers throughout the country. 

Dr. Mariano’s book is written so that he who runs may read. It 
is perhaps unfortunate that it is not documented and that references 
are not given to the source material. And it is not to fatally score the 
book to say that the author’s literary style and content leave much to 
be desired. Thus, for example, within a few pages, the following 
appear: “the facts were different than as stated”; “These men never 
served their full sentences because, after an application to release 
them on bail had been denied, their attorney pleading before the court, 
asking for a remission of the jail sentences alleging contrition and 
penitence”; (a full sentence); “Later Dean Young B. Smith was 
substituted by Louise S. Posner”; “the Busch companies had previ- 
ously, in the past, accepted a closed shop”; “The Busch employees 
set forth to unsettle the decisions thus reached”; “the Busch com- 
panies had no right to bind their consent to become members of Local 
830 beforehand.” There is no point in multiplying instances, but 
enough has been cited to show a certain carelessness of diction (to 
make an understatement) and turbid prose characterize the book as 
a whole. Whether this is conclusive proof that the book is less val- 
uable than its full title would seem to imply (“Analysis, Discussion 
and Appraisal of The Wagner Act”) is a conclusion at least no less 
valid for what purports to be a work of scholarship than in the case 
of a less serious book. Artuur W. A. Cowan, 


Of the Pennsylvania and Territory of Hawaii Bars. 


Tue Buscn JeEwetry Stores Lapor Injunction. By John H. 
Mariano. Boston: The Christopher Publishing House. 1940. 
Pp. 238. Price, $2.50. 


As the title indicates, the author is presenting in this book a factual 
background and a long series of decisions rendered in one of the most 
widely discussed labor disputes of recent years. No attempt is made 
to offer an extensive critical analysis of the various legal problems 
involved. The entire case is discussed in narrative form, which makes 
the book interesting reading for any student of the history and nature 
of industrial disputes. 
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As pointed out by the author, the Busch case was not only the first 
case in which an absolute injunction against picketing was granted 
by the New York courts after the passage of the State Anti-Injunc- 
tion Act; it was not only one of the rare cases where a jury was 
asked to pass upon a charge of contempt of court against a number 
of pickets and even against the Union’s attorney. The most unusual 
aspect of this litigation is the unique way in which the court tried 
to finally settle a prolonged labor dispute by appointing, with the 
consent of the parties then involved, a distinguished board of three 
arbitrators, of which the author of this book became Secretary. The 
appointment of this arbitration board was brought about at a time 
when the term for the absolute injunction against picketing had ex- 
pired and when the court was confronted with the question to per- 
petuate the injunction. After the three distinguished arbitrators had 
held several hearings and had executed an Award, the most startling 
part of this litigation began: Far from being satisfied with the Award, 
a group of employees alleged that the Union which had participated 
in the arbitration did not represent a majority of employees and that, 
therefore, the Award should be vacated. The author was then ap- 
pointed Referee to determine this question but felt that in order to 
properly decide the issue an election under the auspices of the State 
Labor Relations Board had to be conducted. As a result of such an 
election, it appeared that the majority of employees were not mem- 
bers of the Union which had represented them in the arbitration and 
the Award was, therefore, set aside. The order setting aside all pro- 
ceedings by the arbitrators was finally confirmed by the Appellate 
Division but, according to the author, the litigation was not finally 
determined even at the time when this book was published. 

The almost unprecedented number of problems in the law of in- 
dustrial disputes which sprang up in the course of this litigation is 
strikingly revealed by a glance at the monumental three-volume trea- 
tise on THE LAw GovERNING LaBor DISPUTES AND COLLECTIVE Bar- 
GAINING by Ludwig Teller of the New York Bar which has just been 
published. The Busch case is referred to and discussed in no less 
than fourteen different sections of this treatise. 

As indicated before, Mr. Mariano’s book does not pretend to be a 
legal text. It is, to put it in one sentence, a report of one of the most 
interesting industrial disputes of recent times written by a lawyer 
who had an active part in some of its unusual phases. Mr. Mariano 
has certainly succeeded in offering an interesting picture of both the 
legal and sociological background of this litigation. 

WALTER J. DERENBERG 
Professor, New York University School of Law. 


HANDBOOK FOR CHEMICAL PaTENTs. By Edward Thomas. New 
York: Chemical Publishing Co. 1940. Pp. x, 270. Price, $4.00. 


In 1937 this same author published his LAw or CHEMICAL Pat- 
ENTS—a volume widely accepted by those members of the legal pro- 
fession who devote their energies to this particularly intricate field of 
law. 


1 Baker, Vorhis & Co., Inc., New York. 1940. 
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Since that time some eight hundred new decisions pertinent to 
chemical patents have been rendered, and this maze of law has in- 
duced Mr. Thomas to publish his present handbook. Textbooks in 
such a field are all too few, and the need for constructive commentaries 
by the able and experienced attorney is perhaps indicated by the fact 
that although only about fifteen per cent of all patents are chemical 
patents, that fifteen per cent provide now over half of all patent liti- 
gation. It has been suggested that this is a natural consequence— 
since the difficulties inherent in chemical inventions result in poorly 
prepared patents. 

The book is not, nor does it pretend to be, a complete compendium 
of all the conceivable technical and theoretical pitfalls one may sub- 
ject himself to when he seeks patent protection upon a chemical in- 
vention. And it would take practically infinite space and energy to 
do so. But Mr. Thomas has given a remarkably complete treatment, 
for the size of the volume, of the different phases of chemical patent 
law. Most important to many chemist inventors are the two chap- 
ters devoted to suggestions for writing the specification and claims. 
Inexpert drafting of either has caused woe to court, lawyer and client 
alike when litigation has proven the patent unable to express itself 
intelligently, or to properly protect the inventor. Now axiomatic, 
is the proposition that “a patent must itself speak.” * 

The author states his view “that inventors and their inventions 
seem interesting to most people” and has accordingly written in a 
style understandable to the layman seeking satisfaction of his curiosity 
and valuable to the chemist who is on the threshold of disclosure of 
his discovery. The “case system” method of relation is employed 
throughout, and the book is abundant with citations to leading chemi- 
cal patent cases, old and recent. Reference is made to some twelve 
hundred decisions. Some of these which are cited or quoted in the 
Law oF CHEMICAL PATENTs refer to that volume for the complete 
citation, as a space saving means. 

In the Appendix the author has offered several pages of sugges- 
tions for exploiting chemical inventions. Further, four typical chemi- 
cal patents are quoted in full, to acquaint the reader with the form 
of the allowed patent, and with the specifications and claims of typical 
process and chemical composition patents. 

The above remarks are not meant to imply that an attorney will 
not find the handbook useful. Unlike many texts that are perversely 
ill-equipped with adequate indexes, one is provided here that will 
lessen the burden of rapidly obtaining the citation and holding of 
cases upon a multitude of points. As a ready reference volume to 
occupy a convenient spot on an attorney’s desk, Mr. Thomas’ work 
is highly recommended. The author has a large experience in this 
branch of the law—both as an Assistant Examiner in the United 
States Patent Office, and as a member of the New York and District 
of Columbia Bars, and his suggestions should find an eager welcome 
to those attorneys who, in preparing, prosecuting and litigating chemi- 
cal patents, are engaged in the throes of practicing what has been 
termed the “most technical branch of the law.” 

SipNeEy W. RussEty 
Member of the District of Columbia Bar. 








